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DEPARTMENT OF JUSTICE
Immigration and Naturalization Service
8 CFR Parts 3 and 241

[INS No. 2156-01; AG Order No. 2533-2001]
RIN 1115-AG29

Continued Detention of Aliens Subject
to Final Orders of Removal

AGENCY: Immigration and Naturalization
Service and Executive Office for
Immigration Review, Justice.

ACTION: Interim rule with request for
comments.

SUMMARY: This rule amends the custody
review process governing the detention
of aliens who are the subject of a final
order of removal, deportation or
exclusion, in light of the decision of the
U.S. Supreme Court in Zadvydas v.
Davis, 533 U.S. _ ,121 S. Ct. 2491
(2001). This rule adds new provisions to
govern determinations by the
Immigration and Naturalization Service
(Service) as to whether there is a
significant likelihood that an alien will
be removed from the United States in
the reasonably foreseeable future, and
whether there are special circumstances
justifying the continued detention of
certain aliens. This rule also makes
conforming changes to the existing post-
removal-period detention regulations,
and provides procedures to implement
the statutory provision for the extension
of the removal period beyond 90 days if
the alien conspires or acts to prevent his
or her removal or fails or refuses to
assist the Service in obtaining
documents necessary to effect his or her
removal.

DATES: Effective date: This interim rule
is effective November 14, 2001.
Comment date: Written comments must
be submitted on or before January 14,
2002.

ADDRESSES: Please submit written
comments to the Director, Policy
Directives and Instructions Branch,
Immigration and Naturalization Service,
425 I Street NW., Room 4034,
Washington, DC 20536. To ensure
proper handling, please reference INS
No. 2156-01 on your correspondence.
The public may also submit comments
electronically to the Service at
insregs@usdoj.gov. When submitting
comments electronically, please make
sure that you include INS No. 2156-01
in the subject field. Comments are
available for public inspection at the
above address by calling (202) 514—-3048
to arrange for an appointment.

FOR FURTHER INFORMATION CONTACT: Joan
S. Lieberman, Office of the General
Counsel, Immigration and
Naturalization Service, 425 I Street NW.,
Room 6100, Washington, DC 20536,
telephone (202) 514—2895 (not a toll-free
call). For matters relating to the
Executive Office for Immigration
Review: Chuck Adkins-Blanch, General
Counsel, Executive Office for
Immigration Review, 5107 Leesburg
Pike, Suite 2400, Falls Church, VA
22041, telephone (703) 305—0470.
SUPPLEMENTARY INFORMATION:

I. Background

Section 241(a) of the Immigration and
Nationality Act (the Act), 8 U.S.C.
1231(a), authorizes the Attorney General
to detain aliens who are subject to final
orders of removal, in order to effectuate
their removal from the United States.
Section 241(a)(1) of the Act provides a
general rule that such aliens shall be
removed within the 90-day ‘““removal
period,” commencing on the date the
removal order becomes administratively
final, the date that the Service is able to
execute the removal order after
completion of any judicial review (if the
court orders a stay of removal), or the
date the alien is released from criminal
incarceration, whichever is later.
Detention of aliens during the pendency
of removal proceedings is governed by
Section 236 of the Act, 8 U.S.C. 1226,
including the mandatory detention
provisions contained in Section 236(c).

Section 241(a)(2) of the Act governs
detention of aliens during the statutory
removal period; it generally mandates
detention of criminal and terrorist aliens
during that period. Section 241(a)(1)(C)
of the Act also provides that the removal
period “‘shall be extended,” and an alien

subject to a final order of removal may
remain in detention during such
extended period, if the alien fails or
refuses to make timely application for
travel or other necessary documents for
the alien’s departure, or if the alien
conspires or acts to prevent the alien’s
removal. The provisions of section
241(a)(2) of the Act continue to apply
until expiration of the removal period,
as extended, including provisions that
mandate detention of certain criminal
and terrorist aliens.

After expiration of the removal
period, section 241(a)(6) of the Act
grants authority to the Attorney General
to continue the detention of:

* Any inadmissible alien;

* Any alien who is deportable under
subsections (a)(1)(C), (a)(2), or (a)(4) of
section 237 of the Act, 8 U.S.C. 1227;
and

* Any alien whom the Attorney
General determines is a danger to the
community or is unlikely to comply
with the removal order.

The Department’s existing standards
for detention or release of aliens who
are the subject of a final order of
removal are set forth in 8 CFR 241.4.
That section provides automatic
administrative custody review
procedures for aliens who are the
subject of an administratively final
order of removal, deportation, or
exclusion. Those procedures provide for
multi-level reviews scheduled at regular
intervals. District directors have initial
responsibility for custody decisions.
Detention authority then shifts to the
INS Headquarters Post-order Detention
Unit (HQPDU) pursuant to standards set
forth in the regulation regarding the
ability to effect the alien’s removal from
the United States. The review process
provides detained aliens with numerous
opportunities to present evidence in
support of release. In this rule, the
discussion of the provisions of § 241.4
concerns detention of aliens subject to
a final order of removal, after expiration
of the removal period.

What Is the Scope of the Supreme
Court’s Decision?

In Zadvydas v. Davis, 533 U.S. |
121 S. Ct. 2491 (2001), the Supreme
Court held that section 241(a)(6) of the
Act generally permits the detention of
aliens who have been admitted to the
United States and who are under a final
order of removal, only for a period
reasonably necessary to bring about
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their removal from the United States.
The Gourt held that detention of such
aliens beyond the statutory removal
period, for up to six months after entry
of a final removal order, is
“presumptively reasonable.” 121 S. Ct.
at 2504—05. After six months, if an alien
can provide “‘good reason to believe that
there is no significant likelihood of
removal in the reasonably foreseeable
future,” the government must rebut the
alien’s showing in order to continue the
alien in detention.

In cases where there is a significant
likelihood that the alien will be
removed in the reasonably foreseeable
future, the Supreme Court’s decision
did not question the Service’s authority
to detain an lien under section 241(a)(6)
of the Act beyond the six-month period,
pursuant to the existing detention
standards in 8 CFR 241.4. The decision
does not require that an alien under a
final order of removal be automatically
released after six months if he has not
yet been removed. Instead, the Court
stated: “To the contrary, an alien may be
held in confinement until it has been
determined that there is no significant
likelihood of removal in the reasonably
foreseeable future.” Id., at 2505. What
counts as the “reasonably foreseeable
future” in this context must take
account of the length of the alien’s prior
post-removal prior detention. Id.

In addition, the Supreme Court
acknowledged that there may be cases
involving “special circumstances,” such
as those involving terrorists or specially
dangerous individuals, in which
continued detention may be appropriate
even if removal is unlikely in the
reasonably foreseeable future. Id. at
2499.

The Supreme Court’s ruling does not
govern those aliens who are legally still
at our borders, as arriving aliens under
section 235 of the Act, 8 U.S.C. 1225,
including those who have been paroled
into the country pursuant to section
212(d)(5) of the Act, 8 U.S.C. 1182(d)(5)
(such as the Mariel Cubans, who are
treated as still seeking admission). “The
distinction between an alien who has
effected an entry into the United States
and one who has never entered runs
throughout immigration law. * * * Itis
well established that certain
constitutional protections available to
persons inside the United States are
unavailable to aliens outside of our
geographic borders.” 121 S. Ct. at 2500.
Of particular relevance here, such aliens
do not have due process rights to enter
or to be released into the United States,
and their continued detention may be
appropriate to accomplish the statutory
purpose of preventing the entry of a
person who has, in contemplation of the

law, been stopped at the border.
Furthermore, the provisions in section
235 of the Act, governing arriving
aliens, and section 212(d)(5) of the Act,
governing the exercise of the parole
authority, along with the inherent
authority of the sovereign to control its
borders, furnish additional authority for
the detention and redetention of
arriving aliens, including aliens granted
immigration parole.

II. Implementation of the New Review
Process

The Supreme Court’s decision will
require the Service, drawing, as
appropriate, on the expertise of the
Department of State, to assess the
likelihood of the removal of thousands
of aliens to many different countries.
The Court emphasized in its decision
the need to “take appropriate account of
the greater immigration-related
expertise of the Executive Branch, of the
serious administrative needs and
concerns inherent in the necessarily
extensive Service efforts to enforce this
complex statute, and the Nation’s need
‘to speak with one voice’ in immigration
matters.” 121 S. Ct. at 2504. The Court
also stressed the need for courts to give
expert Executive Branch
“decisionmaking leeway,” for deference
to “Executive Branch primacy in foreign
policy matters,” and for uniform
administration. Id. at 2504-05.

This rule institutes procedures by
which the Executive Branch will make
the necessary judgments regarding the
likelihood of removal, in a regular and
consistent manner, based on a review of
its experience with the country in
question, the evidence submitted by the
particular alien, and other relevant
evidence.

The Executive Branch has the
knowledge and expertise essential to
perform successful its responsibilities to
enforce the return of criminal and other
removable aliens to the country to
which removal was ordered or to a third
country where possible. Generally, the
United States requests and receives
travel documents from most nations
without a formalized written agreement.
The Service routinely works in close
consultation with consular officers of
foreign countries on repatriation issues.
Formal repatriation agreements are
uncommon.

Efforts to secure travel documents and
normalize immigration relations with
other governments are not static in
nature. Efforts to achieve
comprehensive solutions and joint
cooperation with all nations are on-
going, and seeking removal in
individual cases is a continuous process
as well. Even where experience has

demonstrated that obtaining travel
documents from certain countries is
difficult, the Executive Branch
continues with diplomatic and other
efforts to forge normalized immigration
relations with other governments and to
pursue removal efforts in individuals
cases in the meantime.

Indeed, while the Service’s
experience has varied significantly from
country to country, it has been
successful in removing aliens, even
criminal aliens, to all countries.

Additionally, the alien and his or her
family may be able to secure travel
documents or removal to a third country
in cases where the Service has been
unable to effect removal. The removal
process is a shared responsibility among
the alien, the Executive Branch and the
country of return. In several respects, as
discussed in more detail below, the
existing provisions of the Act codify the
obligation of the alien to cooperate with
the removal effort an to comply with
requests from the Service to obtain
travel documents or to take other
necessary steps to effect the alien’s
removal from the United States.

What Changes Does This Rule Make?

In light of the Supreme Court’s
decision in Zadvydas, this rule revises
the Department’s regulations by adding
anew 8 CFR 241.13, governing certain
aspects of the custody determination of
a detained alien after the expiration of
the removal period. Specifically, the
rule provides a process for the Service
to make a determination as to whether
there is a significant likelihood that the
alien will be removed in the reasonably
foreseeable future.

Except as provided in this new
§ 241.13, the existing detention
standards in § 241.4 will continue to
govern the detention or release of aliens
who are subject to a final orders of
removal. Thus, aliens who are
determined not to be a danger to the
community or a flight risk may be
released under § 241.4 regardless of
whether there is a significant likelihood
of removal.

If the Service determines under the
procedures of § 241.13 that there is no
significant likelihood of removal in the
reasonably foreseeable future, then the
Service generally will be required to
release the alien, under appropriate
conditions of supervision intended to
protect the public safety and to ensure
the Service’s continued ability to
remove the alien should that become
possible in the future. In the alternative,
in appropriate cases, the Service may
choose to invoke the provisions of
§ 241.14, as added by this rule, in order
to justify continued detention of a
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particular alien because of special
circumstances, of the sort discussed in
the Supreme Court’s decision in
Zadvydas, even though the alien’s
removal is not significantly likely in the
reasonably foreseeable future. In either
case, while the Service is evaluating
whether or not there is a significant
likelihood of removal in the reasonably
foreseeable future under § 241.13, or
while the Service is pursuing
procedures for continued detention of
an alien under § 241.14 on account of
special circumstances, the Service will
be able to continue an alien in detention
pending the conclusion of those
proceedings as provided for in this rule.

This rule also makes conforming
amendments to the existing detention
standards in § 241.4 to make appropriate
reference to the new procedures for
determining whether there is a
significant likelihood of removing an
alien in the reasonably foreseeable
future. This rule does not alter either the
substantive standards under § 241.4 for
the Service to determine whether to
release or detain aliens because of risk
of flight or danger to the community, or
the procedures for the Service to
conduct such custody reviews (first by
the district director and then by the
Service’s HQPDU). Thus, aliens who are
determined not to be a danger to the
community or a flight risk may be
released under § 241.4 regardless of
whether there is a significant likelihood
of removal.

The custody review provisions of
§ 241.4 will continue to apply to aliens
who are subject to final orders of
removal, including aliens who have
requested a review under § 241.13.
However, after the Service has made a
determination in a particular case that
removal is not significantly likely, the
alien’s detention will be governed by
§ 241.13 rather than by § 241.4. If the
Service subsequently determines,
because of a change in circumstances,
that the Service is now likely to be able
to remove the alien in the reasonably
foreseeable future, then the provisions
of § 241.4 will once again provide the
governing standards for the continued
detention of the alien. The detention
standards of § 241.4 will also apply to
aliens who are continued in detention
under § 241.4 because of special
circumstances.

This rule also amends § 241.4 to add
a new procedural provision to
implement the statutory directive for
extension of the removal period if the
alien “fails or refuses to make timely
application in good faith for travel or
other documents necessary to the alien’s
departure or conspires or acts to prevent
the alien’s removal subject to an order

of removal,” as provided in section
241(a)(1)(C) of the Act, 8 U.S.C.
1231(a)(1)(C). This rule directs the
Service to provide a specific notice to
the alien, during the 90-day removal
period, if the alien has acted in a way

to invoke the statutory extension of the
removal period. Until the alien acts to
comply with the statutory requirements,
the removal period will continue to be
extended, as provided by section
241(a)(1)(C) of the Act. As long as the
alien remains in the removal period,
including any extension attributable to
the alien’s conduct, then the detention
provisions of section 241(a)(2) of the Act
will continue to apply, including
provisions that mandate detention of
certain criminal and terrorist aliens.
Section 241(a)(6) of the Act applies only
to the continued detention of a
removable alien after the removal period
has expired.

Who Is Covered by the New Procedures
in § 241.13 Regarding Likelihood of
Removal?

New § 241.13 applies to the following
individuals in INS detention who are
under a final order of removal:

» Aliens who have been admitted to
the United States (including aliens
admitted as refugees under section 207
of the Act, 8 U.S.C. 1157), and who are
later ordered removed under sections
237 (a)(1)(C), (a)(2), or (a)(4) of the Act;
and

+ Other deportable aliens who are
determined to be a danger to the
community or a flight risk; and

 Inadmissible aliens who are present
in the United States without inspection.

As discussed below, the Supreme
Court’s decision in Zadvydas does not
apply to arriving aliens who are
inadmissible, including aliens who have
been granted immigration parole into
the United States. However, the
Department of Justice has determined
that the provisions of § 241.13 shall
apply to one category of inadmissible
aliens: those who are present in the
United States without inspection,
admission, or parole. Before enactment
of the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996
(ITIRIRA), Pub. L. No. 104-208, Div. C,
110 Stat. 3546 (Sept. 30, 1996), these
aliens were considered to have
“entered” the United States. Since the
removal provisions of IIRIRA took effect
on April 1, 1997, these aliens are no
longer considered to have “entered
without inspection,” but to be
applicants for admission who are
present without inspection, as provided
in section 235(a)(1) of the Act, 8 U.S.C.
1225(a)(1).

Conversely, § 241.13 does not apply to
arriving aliens, and those who have not
entered the United States, including
those who have been granted
immigration parole into the country,
such as the Mariel Cubans. In
Shaughnessy v. United States ex rel.
Mezei, 345 U.S. 206 (1953), the Supreme
Court upheld the Attorney General’s
authority to hold an excludable alien in
custody indefinitely, pursuant to section
236(e) of the Act, 8 U.S.C. 1226(e), as it
existed prior to enactment of IIRIRA. In
Zadvydas, the Court acknowledged its
opinion in Mezei, but distinguished
aliens who have entered the United
States from such inadmissible aliens
who are presumed, in the contemplation
of the law, to be ““at the border,” rather
than “in” the United States. 121 S. Ct.
at 2500. As the Court noted, “The
distinction between an alien who has
effected an entry into the United States
and one who has never entered runs
throughout immigration law.” Id. Thus,
this interim rule reflects what the Court
characterized as a “well-established”
distinction between the rights of those
seeking admission and those who have
been admitted. Section 241.13 does not
apply to Mariel Cubans or parolees.
Mariel Cubans will continue to be
covered by 8 CFR 212.12, and the
provisions of 8 CFR 241.4 govern all
other cases where the alien is the
subject of an administratively final
order of removal.

Section 241.13 does not apply to
aliens under a final order of removal
while they are still within the statutory
removal period. The statutory basis for
detention of removable aliens during the
removal period, under section 241(a)(2)
of the Act, is broader than the authority
to detain such aliens under section
241(a)(6) of the Act after the removal
period has expired, but it is also strictly
time-limited. The Supreme Court’s
decision in Zadvydas was only
concerned with the interpretation of
section 241(a)(6) of the Act, in light of
its concerns that the law should not be
read to permit “indefinite, perhaps
permanent, detention.” 121 S. Ct. at
2502. Those concerns are inapposite to
the detention of aliens during the
removal period, since that authority, by
its terms, expires at the end of the
removal period, which is generally 90
days. Section 241(a)(1)(C) of the Act
does expressly provide for an extension
of the removal period in those cases
where the alien “fails or refuses to make
timely application in good faith for
travel or other documents necessary to
the alien’s departure or conspires or acts
to prevent the alien’s removal subject to
an order of removal.” But any extension
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of the removal period in such
circumstances is entirely attributable to
the alien’s own conduct. The extension
of the removal period will come to an
end when the alien complies with his or
her statutory obligations.

When Can an Eligible Alien Submit a
Request for Release From Custody on
the Ground That There Is No Significant
Likelihood of His or Her Removal in the
Reasonably Foreseeable Future?

As discussed above, the obligation of
the Service to respond to issues
concerning the likelihood of removal
does not arise as long as the alien is still
within the removal period. However,
§241.13 will permit an alien subject to
a final order of removal to present, at
any time after the removal order
becomes final, the contention that there
is no significant likelihood of removal
in the reasonably foreseeable future. The
Service may postpone its consideration
of such requests until after expiration of
the removal period.

In any event, the Service is not
obligated to release an alien until after
the Service has had the opportunity,
during the “presumptively reasonable”
6-month period, to endeavor to remove
the alien and to make its determination
as to whether or not there is a
significant likelihood of removal in the
reasonably foreseeable future. See
Zadvydas, 121 S. Ct. at 2503 (faulting
the decision of the Ninth Circuit in one
of the cases under review because “its
conclusion may have rested solely upon
the ‘absence’ of an ‘extant or pending’
repatriation agreement without giving
due weight to the likelihood of
successful future negotiations.”).

Thus, the Service is entitled to make
an assessment of the likelihood of
removal in each case, including the
prospects for a change in circumstances,
even if (for example) there is not extant
or pending repatriation agreement at the
time the alien makes the request for a
decision by the Service under § 241.13.
The Service works continuously with
other countries to accomplish
repatriation. The Service will also
evaluate the alien’s efforts to fulfill his
or her statutory obligation to seek to
comply with the removal order.

The six-month presumptively
reasonable period of detention to effect
the alien’s removal commences when
the removal period begins as set forth in
section 241(a)(1) of the Act, unless that
removal period is extended. If the
removal period is extended because of
the alien’s failure to comply with the
order of removal or to cooperate in
securing travel documents, as provided
in section 241(a)(1)(C) of the Act, the
Service shall have a reasonable period

of time after the expiration of the
removal period, as extended, to effect
the alien’s removal.

What are the Procedures for the Alien to
Request Release on the Ground That
There is no Significant Likelihood of
Removal in the Reasonably Foreseeable
Future?

Section 241.13 provides the
procedures for the Service to evaluate
an alien’s challenge to the
reasonableness of his or her continued
detention, as provided in Zadvydas. The
alien must provide “good reason to
believe that there is no significant
likelihood of removal in the reasonably
foreseeable future,” 121 S. Ct. at 2505,
and may submit any information that
may be relevant to support that
contention.

As a threshold matter, this rule
requires that an alien requesting a
determination under §241.13
demonstrate his or her efforts to comply
with the removal order and to cooperate
with the Service’s efforts to effect his or
her removal. As provided in
§241.13(e)(2), if the HQPDU determines
that the alien has not established the
requisite efforts to comply with the
removal order and to cooperate with the
Service’s removal efforts, then the alien
shall be given a written notice stating
those findings and indicating the
specific actions that the alien will be
required to take to come into
compliance. Until the alien responds to
the Service’s findings regarding the lack
of compliance or cooperation with the
removal effort, the Service will not have
complete information as to the likely
prospects for obtaining a travel
document or for taking other
appropriate steps to remove that alien.
Accordingly, the rule provides that,
until the alien has responded to the
Service’s notice, the HQPDU does not
have an obligation to continue its
consideration of the alien’s request for
release under this section. Once the
alien responds, then the HQPDU will
take the information provided by the
alien into consideration.

In appropriate cases, the rule provides
for the HQPDU to advice the
Department of State of the alien’s
contention that his or her removal is not
reasonably foreseeable, and to request
the assistance and guidance of that
Department in evaluating the likelihood
of the alien’s removal under the
circumstances. The referral to the
Department of State will not be
automatic, because the Service
ordinarily will already have
considerable information concerning the
repatriation of aliens to each country,
and related diplomatic circumstances.

However, this rule allows for such a
feral in those cases where the HQPDU
determines that input from the
Department of State is needed under the
circumstances. Since the nature and
status of diplomatic relationships are
likely to be relevant to the prospects for
removing aliens to various countries, it
is important for the Service to take the
opportunity, in appropriate cases, to
solicit involvement by the Department
of State before the HQPDU must decide
whether the alien’s removal is
reasonably foreseeable.

Although this rule does not set a
specific time limit for consultation with
the State Department, or for the
Service’s final decision on the
likelihood of removal in the reasonably
foreseeable future, the HQPDU will have
to be mindful of the overall purposes of
the detention laws, as interpreted by the
Supreme Court. The time for the Service
to determine the likelihood of removal
must also be reasonable under the
circumstances, in light of the interests at
stake. the HQPDU review process
should not, itself, give rise to the same
kinds of concerns about “indefinite,
perhaps permanent” detention that
troubled the Supreme Court. See
Zadvydas, at 2503 (“for detention to
remain reasonable, as the period of prior
post-removal confinement grows, what
counts as the ‘reasonably foreseeable
future’ would have to shrink.”)

The rule provides an opportunity for
the alien to comment on the available
(unclassified) evidence presented by the
Service, including any information
provided by the Department of State on
which the Service intends to rely. The
alien may submit with his or her
response any evidence or other
information that, the alien believes,
shows that removal is no longer
significantly likely in the reasonably
foreseeable future. This may include
evidence of why, even if the Service has
been able to effect the removal of other
aliens to that country or to a third
country, the particular alien’s own
situation is materially different such
that he or she is unlikely to be removed.

After receiving all of the evidence, the
HQPDU shall consider all the facts of
the case, including, but not limited to,
those considerations specified in
§ 241.13(f) of this rule. The history of
the Service’s efforts to remove aliens to
the particular country is of considerable
relevance in the determination of the
likelihood of removal in the reasonably
foreseeable future. If the Service can
demonstrate, for example, that it has
been successful in returning most aliens
to a particular country but the process
may often require longer periods
(beyond six months), that information is
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highly relevant in making the
determination as to whether there is a
significant likelihood of removing the
alien to that country in the reasonably
foreseeable future.

If, after considering the alien’s
submission, the HQPDU determines that
“there is no significant likelihood of
removal in the reasonably foreseeable
future,” 121 S. Ct. at 2505, the HQPDU
shall include in the alien’s file a written
explanation for this decision. The
HQPDU shall then arrange for the
alien’s release from custody under
appropriate conditions of release, unless
the Service determines that the case
should be referred for consideration of
further detention under § 241.14, as
added by this rule, on account of special
circumstances.

Where the determination under
§241.13 is to deny the alien’s request
for release because there is a significant
likelihood of removal in the reasonably
foreseeable future, the alien’s detention
will continue to be governed by § 241.4,
including the provisions for periodic
review of the continued detention of
aliens under those standards.

According to Zadvydas, the Service’s
decision to retain the alien in custody
remains lawful as long as there is a
significant likelihood of removal in the
reasonably foreseeable future. Thus,
even after an initial decision denying
release under § 241.13, this rule will
allow aliens who remain in detention to
make a new request for release under
§ 241.13 after a period of six months
since the last determination by HQPDU
under § 241.13, or at any time upon a
showing of materially changed
circumstances.

The review process under § 241.13, as
required by the Supreme Court’s
decision in Zadvydas, will result in the
release of some removable aliens even
though they would otherwise not have
been subject to release under the
detention standards in § 241.4 on
account of a danger to public safety or
flight risk. The Department is keenly
aware of the need to minimize those
concerns whenever possible, through
the imposition of appropriate conditions
of release for those aliens who can no
longer be detained. Accordingly,

§ 241.13(g) makes all of the conditions
of release enumerated in section
241(a)(3) of the Act and 8 CFR 241.5(a)
mandatory, and specifically provides for
the imposition of additional particular
conditions of supervision in order to
protect the public safety and to ensure
the Service’s continued ability to
remove the alien should circumstances
change in the future.

The Supreme Court’s decision made
clear that, even if an alien must be

released under an order of supervision
where there is no significant likelihood
of removal in the reasonably foreseeable
future, such aliens may also be returned
to custody if they violate conditions of
release. As the Gourt noted in its
analysis:

[I]f removal is not reasonably foreseeable,
the court should hold continued detention
unreasonable and no longer authorized by
statute. In that case, of course, the alien’s
release may and should be conditioned on
any of the various forms of supervised release
that are appropriate to the circumstances,
and the alien may no doubt be returned to
custody upon a violation of those conditions.

Zadvydas, 121 S. Ct. at 2504. See also
id. 2502 (“The choice is not between
imprisonment and the alien ‘living at
large.” It is between imprisonment and
supervision under release conditions
that cannot be violated.”) (emphasis

added).

Accordingly, § 241.13(i) provides that
the Service may take back into custody
any alien released under § 241.13, if the
alien violates any conditions included
in the order of supervision. Section
241.13(i) includes provisions modeled
on § 241.4(1) to govern determinations
to take an alien back into custody. If the
alien’s release is revoked on account of
violations of the conditions of release,
this rule specifically provides for
referrals of those cases to the U.S.
Attorneys for prosecution in
appropriation situations, under section
243(b) of the Act, 8 U.S.C. 1253(b). In
addition, this rule provides that the
alien would once again be subject to
detention for a six-month period, a time
that the Court has already determined to
be presumptively reasonable in the
context of the detention of aliens
pending removal. After the expiration of
the six-month period, the alien would
again be able to request release under
the provisions of § 241.13. At that time,
the Service would again conduct a
review under the procedures of
§241.13. In appropriate cases, taking
into account the alien’s conduct after
his or her prior release under § 241.13
and the reasons for revoking release, the
Service may decide to initiate
proceedings under § 241.14 for
continued detention of the alien because
of special circumstances.

On the other hand, if the alien is
returned to custody because the Service
determines that there is now a
significant likelihood that the alien may
be removed in the reasonably
foreseeable future, the alien’s continued
detention will once again be governed
by the regular procedures under § 241.4
rather than § 241.13.

What Substantive Changes Does This
Rule Make to 8 CFR 241.47

This rule amends 8 CFR 241.4(b), as
amended by final rule on December 21,
2000, at 65 CFR 80281, to provide that
the detention standards of §241.4 no
longer apply to a detained alien after the
Service has made the determination
under § 241.13 that there is no
significant likelihood of removal in the
reasonably foreseeable future. As long as
that determination by the Service
remains in effect, the detention or
release of the alien is governed by the
standards of §241.13 (or § 241.14 if
applicable). However, in any case
where, based on a change of
circumstances, the Service later makes a
determination that there is a significant
likelihood that the Service subsequently
will be able to remove the alien to the
country to which the alien was ordered
deported, or to a third country, in the
reasonably foreseeable future, the
custody provisions of § 241.4 will again
apply. In that event, the Service may
return the alien to detention in
connection with the removal, and any
issues relating to the detention or
release of the alien pending his or her
removal will once again be governed by
the standards of § 241.4.

Although §§241.4 and 241.13 are
related, this rule keeps the standards
and procedures for post-removal period
custody reviews under § 241.4
unchanged except as necessary to take
account of the new review procedures
under §241.13. Under § 241.4(i)(7), as
added by this rule, at the time the
HQPDU conducts its review of whether
a detained alien should continue to be
detained under the established post-
removal period detention standards in
§ 241.4, the HQPDU shall also consider
whether there is a substantial reason to
believe that the removal of an alien who
is now covered under the provisions of
§ 241.13, may not be significantly likely
in the reasonably foreseeable future. If
so, the HQPDU shall initiate the review
procedures under § 241.13, whether or
not the alien has make a specific request
for such a review. However, the
detention standards and procedures of
§ 241.4 will continue to apply to such
an alien unless the Services has made a
determination, after competition of the
review process under § 241.13, that
there is no significant likelihood of
removal in the reasonably foreseeable
furture.

With these limited changes to take
account of the establishment of a
separated review procedure under
§241.13, this rule does not make
substantive changes to the existing post-
removal period detention standards. It is
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important to note that this rule does not
alter the existing criteria for release in

§ 241.4(e), the factors for consideration
in § 241.4(f), the procedures governing
the review and determination of custody
issues by the district directors and the
HQPDU in § 241.4(d), (h) or (i), the
conditions of release in § 241.(j), or the
timing of reviews in general as provided
in § 241.4(k). For aliens who continue in
detention under the standards of § 241.4
(for example, inadmissible aliens who
are not covered by the procedures of
§241.13, or deportable aliens for whom
there is a significant likelihood of
removal), the provisions in § 241.4 for
periodic review of the alien’s detention
will continue to apply. The periodic
reviews under § 241.4 will also apply to
aliens who are continued in detention
because of special circumstances,
pursuant to § 241.14.

However, this rule does include
procedural instructions to the Service to
take account of the statutory provisions
relating to the running of the removal
period. The removal period is the time
during which the Service and the alien
seek to effect the final order of removal.
The period described by the statute does
not commence until the point at which
the alien’s removal can be effected—in
a case that is stayed pending judicial
review, the date when, pursuant to the
court’s orders, any stay of removal has
expired. Accordingly, the regulations
specify the circumstances to determine
the commencement of the removal
period under the statute, based on the
earliest availability of a final, executable
order of removal.

The revisions to § 241.4(g) specifically
take account of the existing statutory
provision in section 241(a)(1)(C) of the
Act, which provides for extension of the
length of the removal period beyond 90
days, if the alien fails or refuses to make
timely application in good faith for
documents necessary to effect the
alien’s departure or conspires or acts to
prevent his or her removal subject to an
order of removal, deportation or
exclusion. There are also applicable
criminal sanctions in section 243(a) of
the Act. These are not new obligations—
they are clearly established in the
existing law—and this rule does not
create any novel obligations for aliens
who refuse to comply.

Accordingly, this rule directs the
Service to provide a Notice of Failure to
Comply to the alien in order to make
clear the statutory obligations, the
grounds for determining that the alien
has met those requirements, and the
specific actions that the alien will need
to take to comply. A Notice of Failure
to Comply has the effect of extending
the removal period as provided by law.

Since the inability to obtain travel
documents is the first criterion for
release under § 241.4(e), this rule
provides that the Service shall also
advise the alien that the Service shall
not be obligated to complete its pending
scheduled custody reviews under

§ 241.4 until the alien has responded to
the Notice of Failure to Comply and has
demonstrated his or her compliance
with the statutory requirements. Once
the alien’s statutory obligations are met,
the Service will have a reasonable
period to effect the alien’s removal. (The
Service’s failure to provide a Notice of
Failure to Comply during the 90-day
removal period, however, does not have
the effect of excusing the alien’s
conduct.)

Why is the Department Issuing § 241.14
Regarding Special Circumstances?

The Department is issuing § 241.14 to
provide procedures for determining
whether particular removable aliens
may be continued in detention even if
their removal is not significantly likely
in the reasonably foreseeable future, in
light of the Supreme Court’s decision in
Zadvydas. Under section 241(a)(6) of
the Act and the post-removal period
review procedures in § 241.4, the
Service has been continuing to detain
aliens subject to a final order of removal
beyond the statutory removal period
where the Service determines the alien
to be either a risk to the community or
a risk of flight. Zadvydas, however,
interpreted section 241(a)(6) of the Act,
in general, to provide that the Service
cannot continue to detain criminal
aliens who pose a risk to the community
once there is not a significant likelihood
of removal in the reasonably foreseeable
future.

However, the Court did acknowledge
that there may be special circumstances
where continued detention of particular
aliens may be appropriate to avoid
special risks to the public. The Court
also indicated that detention due to
dangerousness may be appropriate in
certain limited situations where there
are particular reasons to consider an
alien to be specially dangerous. 121 S.
Ct. at 2499 (“[W]e have upheld
preventive detention based on
dangerousness only when limited to
specially dangerous individuals
* * *») These special circumstances
justifying continued detention may also
be based on national security or
terrorism grounds. 121 S. Ct. at 2502
(“Neither do we consider terrorism or
other special circumstances where
special arguments might be made for
forms of preventive detention and for
heightened deference to the judgments

of the political branches with respect to
matters of national security”).

Section 241(a)(6) of the Act explicitly
allows the Service to continue to detain
aliens whom the Service determines to
be a risk to the community. This rule is
being issued to provide procedures to
determine whether individual aliens
can continue to be detained even when
their removal is not reasonably
foreseeable in accordance with the
Court’s decision in Zadvydas. The
regulation is narrowly drawn to allow
continued detention only in certain
specific situations where the risk to the
public is particularly strong, and where
no conditions of release can avoid the
danger to the public.

This rule has been written to allow
continued detention when there is not
a significant likelihood of removal in
the reasonably foreseeable future, only
in limited situations involving: (1)
Highly contagious diseases posing a
danger to the public; (2) foreign policy
concerns; (3) national security and
terrorism concerns; and (4) individuals
who are specially dangerous due to a
mental condition or personality
disorder.

The rule provides that, after the
Service has determined in accordance
with § 241.13 that a particular alien’s
removal is not significantly likely in the
reasonably foreseeable future, the
Service may consider whether that
alien’s release presents such a danger to
the public that the alien should remain
detained due to those special
circumstances.

What is the Procedure for a
Determination That Continued
Detention is Justified by Special
Circumstances?

The procedures for determining
whether continued detention is justified
on the basis of special circumstances
depend upon which justification in
§241.14 is invoked.

Aliens With Highly Contagious Diseases
Posing a Danger to the Public

Under § 241.14(b)(1), the Service may
continue to detain an alien with a
highly contagious disease posing a
danger to the public, upon the advice of
the Public Health Service. The alien will
remain in custody only until the
Service, in consultation with the Public
Health Service and appropriate state or
local health officials, is able to make
arrangements for appropriate medical
treatment after the alien is released.

This provision only applies to highly
contagious diseases, such as active
tuberculosis, smallpox or yellow fever,
where the Public Health Service has
affirmatively advised the Service that
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releasing that alien would pose a danger
to the public. Although the law and
applicable regulations contain a much
broader definition of contagious
diseases for use in other immigration
contexts (see section 212(a)(1)(A) of the
Act; 42 CFR 34.2), only the narrow
definition of highly contagious diseases
posing a danger to the public will be
considered for purposes of special
circumstances under this rule.

Aliens Whose Release Would Cause
Serious Adverse Foreign Policy
Consequences

Section 241.14(c) allows the Service
to continue to detain certain aliens
whose release would have serious
adverse foreign policy consequences. A
determination not to release an alien
because of serious adverse foreign
policy consequences can only be made
upon the recommendation of the
Secretary of State.

The Department has determined not
to refer a decision to continue to detain
someone under this justification for
review by an immigration judge, and to
rely upon the State Department’s
expertise in foreign policy matters to
determine those rare instances when
continued detention is appropriate. A
decision to detain an alien on this
ground would be based on the expertise
of the Secretary of State in foreign
relations and would not involve factual
determinations of the sort that would
necessitate a hearing before an
immigration judge.

In this context, due process is
satisfied by an administrative
determination by the Attorney General
or Deputy Attorney General, upon
recommendation by the Secretary of
State. Courts have long recognized that
deference should be given to the
Executive Branch regarding issues
implicating foreign policy and our
relations with other nations. Judicial
deference to the Executive Branch is
especially appropriate in the
immigration context, where officials
“exercise especially sensitive political
functions that implicate questions of
foreign relations.” See INS v. Aguirre—
Aguirre, 526 U.S. 415, 425 (1999). In
Zadvydas, 121 S. Ct. at 2502, the Court
acknowledged that the judiciary should
give deference to “Executive Branch
primacy in foreign policy matters.”

These issues are addressed in more
detail in the following section as well,
in conjunction with the discussion of
cases involving a significant national
security or terrorism risk.

Aliens Whose Release Would Pose
Significant National Security or
Terrorism Risks

Under § 241.14(d), the Service shall
continue to detain an alien whose
release would pose a significant threat
to the national security or a significant
risk of terrorism.

The rule provides that the
Commissioner must make the decision
to invoke the detention procedures on
account of security or terrorism
grounds, and provides for several levels
of review at the highest levels of the
Department of Justice in each case.

At the start of the proceedings, the
alien will be advised that the Service
intends to keep the alien in custody
and, to the greatest extent possible
consistent with the protection of
national security and classified
information, will be provided a written
description of the factual basis for the
alien’s continued detention. The alien
will have the opportunity to submit a
written statement and relevant evidence
for consideration before a certification is
made. The Commissioner shall consider
all evidence relating to the case,
including evidence that the alien has
previously committed national security
or terrorism-related offenses, has
engaged in terrorist activity, or
otherwise poses a danger to the national
security in the United States or abroad;
prior convictions in a federal, state or
foreign court of relevance to the risk of
release; and any other special
circumstances relating to the alien’s
situation indicating that his or her
release would pose a significant threat
to the national security or a significant
risk of terrorism.

In any case where the basis of the
alien’s final order of removal was some
ground not relating to terrorism or
national security, and immigration
officer will conduct an interview in
person at which the alien may be
represented by counsel and present any
relevant evidence on his or her behalf.
This situation will arise, for example, if
an alien was ordered removed because
he or she overstayed a student or tourist
visa but the government has information
indicating that the alien’s release would
pose a significant threat to the national
security or a significant risk of
terrorism.

Based on the Commissioner’s
recommendation, and the
recommendation of the Director of the
Federal Bureau of Investigation, the
Attorney General personally shall
determine whether to certify that the
alien should not be released from
custody because of a significant threat to
the national security or a significant risk

of terrorism. The rule provides that,
before making such a certification, the
Attorney General shall order any further
hearings or review proceedings as may
be a%propriate under the circumstances.

A decision to continue detention of a
removable alien because of national
security or terrorism concerns requires a
predictive judgment. It is an attempt to
predict an alien’s possible future
behavior and to assess whether, under
compulsion of circumstances or for
other reasons, he might act in a way that
creates a real and legitimate national
security threat or an imminent threat to
public safety. The decision may be
based upon past or present conduct, but
it also may be based on a wide variety
of other circumstances. Cf. Department
of the Navy v. Egan, 484 U.S. 518, 528—
29 (1988) (applying this rationale in
security clearance case). Thus, the
“attempt to define not only the
individual’s future actions, but those of
outside and unknown influences
renders the [decision] * * * an inexact
science at best.” See Adams v. Laird,
420 F.2d 230, 239 (D.C. Cir. 1969), cert.
denied, 397 U.S. 1039 (1970).

In these circumstances, it is the
Attorney General who is best situated to
assess the due process interests of any
particular alien with respect to the
matters at issue, to weigh those interests
against the national security and public
safety concerns presented in the case, to
assess the nature and quality of the
information that triggered those
concerns, and to provide procedures
that honor those competing interests.
This section creates a process whereby
that Executive authority and expertise
can be exercised.

The Department has decided to
include these provisions for continued
detention because cases may arise
where the Attorney General believes
that it would be irresponsible to release
from detention an alien subject to a final
order of removal because the release of
the alien would result in serious damage
to the national security or pose an
imminent threat of terrorism. Similarly,
there may arise a case where the
Attorney General believes, based on a
recommendation by the Secretary of
State, that it would be irresponsible to
release an alien because of serious
adverse foreign policy consequences.

Because of the unique relationship
that the Attorney General maintains
with the intelligence community,
particularly the Federal Bureau of
Investigation, and based on the broad
delegation of discretionary authority
granted the Attorney General by
Congress in the Act, as well as the
Attorney General’s unique
responsibilities in the Executive Branch,
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this section places in the Attorney
General the personal responsibility to
make the final certification, in those
cases where he determines that
continued detention beyond the
presumptively reasonably six-month
period is warranted because of
significant national security or terrorism
concerns.

Similarly, as provided in § 241.14(c),
the State Department is the appropriate
agency to assess the foreign policy
implications of the release of a
particular alien. The judiciary is not
well positioned to shoulder primary
responsibility for determining the
likelihood and importance of such
diplomatic repercussions. See INS v.
Abudu, 485 U.S. 94, 110 (1988).

Where national security, foreign
relations, and immigration matters
converge, as they do in these cases, the
decision to detain a certain alien will
require the perspective only a high
Aguirre-Aguirre, 526 U.S. 415, 425
(1999) (“judicial deference to the
Executive Branch is especially
appropriate in the immigration context
where officials exercise especially
sensitive political functions that
implicate questions of foreign
relations’’); Galvan v. Press, 347 U.S.
522, 531 (1954) (“Policies pertaining to
* * *right [of aliens] to remain here are
peculiarly concerned with the political
conduct of government.”’); Reno v.
American-Arab Anti-Discrimination
Committee, 525 U.S. 471, 491 (1999)
(declaring that courts are unable to
assess the adequacy of the Executive’s
reasons for ““deeming nationals of a
particular country a special threat”);
People’s Mojahedin Organization of Iran
v. Department of State, 182 F.3d 17, 23
(D.C. Cir. 1999) (Executive Branch
finding that foreign terrorist
organization threatened national
security is nonjusticiable because
“[t]hese are political judgments,
decisions of a kind for which the
Judiciary has neither aptitude, facilities
nor responsibility and have long been
held to belong to the domain of political
power not subject to judicial intrusion
or inquiry”’), cert. denied, 529 U.S. 1104
(2000).

Specially Dangerous Aliens

Under § 241.14(f) the Service may
seek to detain specially dangerous
aliens. Subject to review before an
immigration judge, the Service shall
continue to detain in alien if the alien’s
release would create a special danger to
the public due to the three factors
identified in § 241.14(f)(1):

e The alien must have been convicted
of a crime of violence as defined as 18
U.S.C. 16. This will include relevant

state convictions where the offense
meets the definitions of a “crime of
violence” under 18 U.S.C. 16.

* Due to a mental condition or
personality disorder and behavior
associated with that condition or
disorder, the alien is likely to engage in
acts of violence in the future.

» No conditions of release can
reasonably be expected to ensure the
safety of the public.

The Department recognizes that
freedom from bodily restraint has
always been at the core of the liberty
protected by the Due Process Clause
from arbitrary government action. See,
e.g., Youngberg v. Romeo, 457 U.S. 307,
316 (1982). However, the Supreme
Court has held that the “Government’s
regulatory interest in community safety
can, in appropriate circumstances,
outweigh an individual’s liberty
interest.”” United States v. Salerno, 481
U.S. 739, 748 (1987); see also Foucha v.
Louisiana, 504 U.S. 71, 80 (1992). Many
states ““have in certain narrow
circumstances provided for the forcible
civil detainment of people who are
unable to control their behavior and
thereby pose a danger to the public
health and safety.” Kansas v. Hendricks,
521 U.S. 346, 357 (1997). The Supreme
Court has “consistently upheld such
involuntary commitment statutes
provided the confinement takes place
pursuant to proper procedures and
evidentiary standards.” Id.

Accordingly, the Department has
decided that it is necessary to provide
specific procedural protections to aliens
who may be considered for detention
under this standard. See Zadvydas, 121
S. Ct. at 2499 (discussing continued
detention of “specially dangerous
individuals” subject to strong
procedural protections). Such cases will
be referred for a hearing under
appropriate standards, where an
immigration judge will conduct a full
hearing, limited to reviewing the
Service’s determination regarding
dangerousness, and where the Service
has the burden of proof by clear and
convincing evidence.

This rule contemplates that evidence
of the alien’s dangerousness must be
accompanied by additional evidence
relating to whether the alien’s mental
condition or personality disorder, and
associated physical behavior, indicates
that the alien is likely to engage in acts
of violence in the future. Where
preventive detention can be of
indefinite duration, the Court ‘has
demanded that the dangerousness
rationale be accompanied by some other
special circumstances such as mental
illness, that helps to create the danger.”
Id.

The rule requires that the Service rely
upon a report by a physician employed
or designated by the Public Health
Service, after a full psychiatric
evaluation of the alien, before initiating
the review procedures to establish that
the alien is specially dangerous. The
Service cannot determine the issue of
dangerousness without the
recommendation of the physician who
is a neutral and professional
decisionmaker. Cf. Parham v. J.R., 442
U.S. 584, 607 (1979) (due process is
satisfied where the neutral
decisionmaker is a medical professional
making a medical judgment); see also
Youngberg v. Romeo, 457 U.S. 397, 323
(1982) (due process only requires the
courts to make certain that professional
judgment was exercised; a decision, if
made by a professional, presumptively
valid.)

The provisions of this rule
authorizing continuing detention apply
only where the alien poses a special
danger to others under the standards of
the rule, not for those cases where an
alien is mentally incompetent but poses
no danger to others. In the latter case,
where the Service determines that it
cannot responsibly release, without
continued care or treatment, an alien
who is incapable of caring for himself or
herself on account of mental illness or
mental incompetence, the Service will
not continue to detain the alien
indefinitely under the authority of
section 241(a)(6) of the Act. Instead, the
Service will initiate appropriate efforts
with the alien’s family members, the
Public Health Service, or proper State or
local government officials to secure
proper arrangements for the alien’s
continued care or treatment, as a
condition of the alien’s release.
Accordingly, § 241.14(f) does not apply
to such aliens.

The rule provides that review
proceedings will take place before an
immigration judge in two phases. After
the case is referred for a hearing, the
immigration judge will promptly
schedule a reasonable cause proceeding.
The purpose of the reasonable cause
hearing is to provide a quick evaluation
by a neutral decision maker as to
whether there is a sufficient basis to
proceed with the review proceedings.

The reasonable cause hearing is
intended to be only a preliminary
review of the case, and will likely be
based on the evidence initially provided
by the Service when it instituted the
review proceedings. This hearing is not
intended to duplicate the full hearing on
the merits of the alien’s circumstances,
but only to determine whether there is
reasonable cause to proceed. The merits
hearing is necessary in order to provide
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due process, but it will also necessarily
require additional time for preparation
and resolution, and the Service must
continue to detain the alien pending the
completion of those proceedings.

If the immigration judge determines
that the Service has failed to meet its
burden of establishing reasonable cause,
the immigration judge may dismiss the
review proceeding without a full
hearing on the merits. In that case, the
Service will be able to make an
expedited appeal to the Board. Under
the rule, a single Board Member will
review the record under the Board’s
rules and determine whether the Service
has established reasonable cause to
continue the review proceedings.

Once it is determined that there is
reasonable cause for further
proceedings, the immigration judge will
promptly schedule a merits hearing. At
all phases of the review process, the
alien will have a number of important
rights, including the right to be
represented by counsel at no cost to the
government, the right to examine the
evidence presented by the Service, and
the right to cross-examine any witnesses
that the Service presents. At the merits
hearing, the alien will enjoy the
additional right to cross-examine the
medical doctor who authored any
medical report that formed the basis for
the Service’s determination that the
alien is specially dangerous.

In § 241.14(i)(2), the rule provides a
non-exclusive list of factors the
immigration judge will consider in
making a determination at the
conclusion of a merits hearing. If the
immigration judge concludes that the
Service has met its burden by clear and
convincing evidence, the immigration
judge will enter an order for the
continued detention of the alien. If the
immigration judge concludes that the
Service has not met its burden, the
review proceedings will be dismissed.

Either party may appeal the
immigration judge’s decision after the
merits hearing to the Board of
Immigration Appeals pursuant to § 3.38,
except that the Service will have only
five business days to appeal an adverse
decision to the Board. If the Service
appeals a dismissal of review
proceedings, the immigration judge’s
order shall be automatically stayed until
the Board renders its decision. The
Board shall expedite review of a
decision and shall consider detention
cases involving specially dangerous
aliens under § 241.14 as its highest
priority.

If a final decision by either the
immigration judge or the Board orders
the dismissal of the review proceedings,
the Service will promptly release the

alien on conditions of supervision to be
determined by the Service pursuant to
§241.13. As in all other cases involving
post-order detention, it is the
responsibility of the Service to
determine the appropriate conditions of
supervision, in order to protect the
public and to deter the alien’s flight.
Accordingly, the conditions of release
will not be subject to review by either
the immigration judge or the Board.

The case of any alien ordered to
remain in Service custody by either an
immigration judge or the Board will be
periodically reviewed to determine
whether the alien’s release still poses a
special danger to the public. The
Service will continue to review the
alien’s case periodically according to
§241.4. The alien may also request
review of his or her case by the Service
and the immigration judge because, due
to materially changed circumstances,
the alien’s release would no longer pose
a special danger to the public.

The alien must make the request first
to the Service, in order to allow the
Service to evaluate all of the
circumstances and to determine
whether the alien would still pose a
special danger to the public. After the
Service responds to the alien’s request,
the alien will have the right to file a
motion to set aside the prior
determination in the review
proceedings. In that motion, the alien
will bear the burden of proof to
demonstrate that the alien’s
circumstances have changed materially,
and that because of those changed
circumstances, the alien’s release would
no longer pose a special danger to the
public. If the immigration judge
determines that the alien has shown
good reason to believe that this is true,
the immigration judge shall set aside the
prior determination and schedule the
case for a new merits hearing under
§ 241.14(i). Otherwise, the immigration
judge will deny the motion. If review is
denied, the alien may renew the request
for release based on changed
circumstances six months after the prior
determination under § 241.14(i).

Effective Date of This Interim Rule

The Department’s implementation of
this interim rule effective upon
publication in the Federal Register,
with provision for post-promulgation of
public comment, is based upon the
“good cause” exceptions found at 5
U.S.C. 553(b)(B) and 553(d)(3). In
response to the Supreme Court’s
decision limiting the authority to
continue aliens in detention after the
removal period under section 241(a)(6)
of the Act, it is essential to implement
without delay a standardized plan for

dealing with the detention or release of
numerous aliens whom the Service had
determined should not be released
because of a danger to the public or a
risk of flight. Hundreds of individuals
are affected. Failure to act expeditiously
would be contrary to the public interest
because it would result in continuing
uncertainty and delay compliance with
the law. Accordingly, the Service finds
that there is good cause to forgo prior
publication of a notice of proposed
rulemaking and to make this rule
effective upon publication in the
Federal Register.

Regulatory Flexibility Act

The Attorney General, in accordance
with the Regulatory Flexibility Act, 5
U.S.C. 605(b), has reviewed this
regulation and, by approving it, certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities. This rule
would provide a more uniform review
process governing the detention of
certain aliens who have received a final
administrative removal order but whose
departure has not been effected within
the 90-day removal period. This rule
does not affect small entities as that
term is defined in 5 U.S.C. 601(6).

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement Act of
1996, 5 U.S.C. 804. This rule will not
result in an annual effect on the
economy of $100 million or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12866

This rule is considered by the
Department to be a “significant
regulatory action” under Executive
Order 12866, section 3(f), Regulatory
Planning and Review. Accordingly, this
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rule has been submitted to the Office of
Management and Budget for review.

Executive Order 13132

This rule will not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.

Executive Order 12988

This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995, Public Law 104-13, all
Departments are required to submit to
the Office of Management and Budget
(OMB), for review and approval, any
reporting or recordkeeping requirements
inherent in a final rule. Although
§241.13 and § 241.14 provide that an
alien held in a detention facility may
submit a written request and supporting
documentation in support of his or her
assertion that removal is not reasonably
foreseeable, the request and
documentation are not considered
collections of information under 5 CFR
1320.3 and 1320.4. Accordingly, this
rule does not impose any new reporting
or recordkeeping requirements under
the Paperwork Reduction Act.

List of Subjects
8 CFR Part 3

Administrative practice and
procedure, Immigration, Organization
and functions (government agencies).

8 CFR Part 241

Administrative practice and
procedure, Aliens, Immigration.

Accordingly, chapter I of title 8 of the
Code of Federal Regulations is amended
as follows:

PART 3—EXECUTIVE OFFICE FOR
IMMIGRATION REVIEW

1. The authority citation for part 3 is
revised to read as follows:

Authority: 5 U.S.C. 301; 8 U.S.C. 1101
note, 1103, 1252 note, 1252b, 1324b, 1362; 28
U.S.C. 509, 510, 1746; sec. 2 Reorg. Plan No.
2 0f 1950; 3 CFR, 1949-1953 Comp., p. 1002;
section 203 of Pub. L. 105-100, 111 Stat.
2196—200; sections 1506 and 1510 of Pub. L.

106-386, 114 Stat. 1527-29, 1531-32; section
1505 of Pub. L. 106-554, 114 Stat. 2763A—
326 to —328.

2.In § 3.1, the next to last sentence of
paragraph (a)(1) is revised and
paragraph (b)(14) is added, to read as
follows:

§3.1 General authorities.
a EE

(1) * * * In addition, a single Board
Member may exercise such authority in
disposing of the following matters: a
Service motion to remand an appeal
from the denial of a visa petition where
the Regional Service Center Director
requests that the matter be remanded to
the Service for further consideration of
the appellant’s arguments or evidence
raised on appeal; a case where remand
is required because of a defective or
missing transcript; an appeal by the
Service of a reasonable cause decision
under § 241.14(h)(4) of this chapter; and
other procedural or ministerial issues as
provided by the Chairman. * * *

* * * * *

(b) * k%

(14) Decisions of immigration judges
regarding custody of aliens subject to a
final order of removal made pursuant to
§ 241.14 of this chapter.

* * * * *

PART 241—APPREHENSION AND
DETENTION OF ALIENS ORDERED
REMOVED

3. The authority citation for part 241
continues to read as follows:

AllthOI‘ity: 8 U.S.C. 1103, 1223, 1227, 1231,
1253, 1253, 1255, and 1330; 8 CFR part 2.

4. Section 241.4 is amended by

a. Adding a new paragraph (b)(4);

b. Removing the words “beyond the
removal period” in paragraph (g)
heading;

c. Redesignating paragraphs (g)(1)
through (g)(4) as paragraphs (g)(2)
through (g)(5), respectively;

d. Adding a new paragraph (g)(1);

e. Revising newly redesignated
paragraph (g)(5); and by

f. Adding a new paragraph (i)(7).

The additions and revisions reasons
as follows:

§241.4 Continued detention of
inadmissible, criminal, and other aliens
beyond the removal period.

* * * * *

(b] E

(4) Service determination under 8 CFR
241.13. The custody review procedures
in this section do not apply after the
Service has made a determination,
pursuant to the procedures provided in
8 CFR 241.13, that there is no significant
likelihood that an alien under a final

order of removal can be removed in the
reasonably foreseeable future. However,
if the Service subsequently determines,
because of a change of circumstances,
that there is a significant likelihood that
the alien may be removed in the
reasonably foreseeable future to the
country to which the alien was ordered
removed or to a third country, the alien
shall again be subject to the custody

review procedures under this section.
* * * * *

(g) * *x %

(1) Removal period. (i) The removal
period for an alien subject to a final
order of removal shall begin on the
latest of the following dates:

(A) the date the order becomes
administratively final;

(B) If the removal order is subject to
judicial review (including review by
habeas corpus) and if the court has
ordered a stay of the alien’s removal, the
date on which, consistent with the
court’s order, the removal order can be
executed and the alien removed; or

(C) If the alien was detained or
confined, except in connection with a
proceeding under this chapter relating
to removability, the date the alien is
released from the detention or
confinement.

(ii) The removal period shall run for
a period of 90 days. However, the
removal period is extended under
section 241(a)(1)(C) of the Act if the
alien fails or refuses to make timely
application in good faith for travel or
other documents necessary to the alien’s
departure or conspires or acts to prevent
the alien’s removal subject to an order
of removal. The Service will provide
such an alien with a Notice of Failure
to Comply, as provided in paragraph
(g)(5) of this section, before the
expiration of the removal period. The
removal period shall be extended until
the alien demonstrates to the Service
that he or she has complied with the
statutory obligations. Once the alien has
complied with his or her obligations
under the law, the Service shall have a
reasonable period of time in order to
effect the alien’s removal.

* * * * *

(5) Alien’s compliance and
cooperation. (i) Release will be denied
and the alien may remain in detention
if the alien fails or refuses to make
timely application in good faith for
travel documents necessary to the
alien’s departure or conspires or acts to
prevent the alien’s removal. The
detention provisions of section 241(a)(2)
of the Act will continue to apply,
including provisions that mandate
detention of certain criminal and
terrorist aliens.
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(ii) The Service shall serve the alien
with a Notice of Failure to Comply,
which shall advise the alien of the
following: the provisions of sections
241(a)(1)(C) (extension of removal
period) and 243(a) of the Act (criminal
penalties related to removal); the
circumstances demonstrating his or her
failure to comply with the requirements
of section 241(a)(1)(C) of the Act; and an
explanation of the necessary steps that
the alien must take in order to comply
with the statutory requirements.

(iii) The Service shall advise the alien
that the Notice of Failure to Comply
shall have the effect of extending the
removal period as provided by law, if
the removal period has not yet expired,
and that the Service is not obligated to
complete its scheduled custody reviews
under this section until the alien has
demonstrated compliance with the
statutory obligations.

(iv) The fact that the Service does not
provide a Notice of Failure to Comply,
within the 90-day removal period, to an
alien who has failed to comply with the
requirements of section 241(a)(1)(C) of
the Act, shall not have the effect of

excusing the alien’s conduct.
* * * * *

(1) * % %

(7) No significant likelihood or
removal. During the custody review
process as provided in this paragraph
(i), or at the conclusion of that review,
if the alien submits, or the record
contains, information providing a
substantial reason to believe that the
removal of a detained alien is not
significantly likely in the reasonably
foreseeable future, the HQPDU shall
treat that as a request for review and
initiate the review procedures under
§241.13. To the extent relevant, the
HQPDU may consider any information
developed during the custody review
process under this section in connection
with the determinations to be made by
the Service under § 241.13. The Service
shall complete the custody review
under this section unless the HQPDU is
able to make a prompt determination to
release the alien under an order of
supervision under § 241.13 because
there is no significant likelihood that
the alien will be removed in the

reasonably foreseeable future.
* * * * *

§241.4 [Amended]

5. Section 241.4 is further amended
by removing the term ““90-day”’
whenever that term appears in the
following paragraphs:

(c)(1)

(c)(2)

(h)(1)

X))@

(k)(2)(ii)

6. Section 241.13 is added to read as
follows:

8§241.13 Determination of whether there is
a significant likelihood of removing a
detained alien in the reasonably foreseeable
future.

(a) Scope. This section establishes
special review procedures for those
aliens who are subject to a final order
of removal and are detained under the
custody review procedures provided at
§ 241.4 after the expiration of the
removal period, where the alien has
provided good reason to believe there is
no significant likelihood of removal to
the country to which he or she was
ordered removed, or to a third country,
in the reasonably foreseeable future.

(b) Applicability to particular aliens.
(1) Relationship to § 241.4. Section
241.4 shall continue to govern the
detention of aliens under a final order
of removal, including aliens who have
requested a review of the likelihood of
their removal under this section, unless
the Service makes a determination
under this section that there is no
significant likelihood of removal in the
reasonably foreseeable future. The
Service may release an alien under an
order of supervision under § 241.4 if it
determines that the alien would not
pose a danger to the public or a risk of
flight, without regard to the likelihood
of the alien’s removal in the reasonably
foreseeable future.

(2) Continued detention pending
determinations. (i) The Service’s
Headquarters Post-order Detention Unit
(HQPDU) shall continue in custody any
alien described in paragraph (a) of this
section during the time the Service is
pursuing the procedures of this section
to determine whether there is no
significant likelihood the alien can be
removed in the reasonably foreseeable
future. The HQPDU shall continue in
custody any alien described in
paragraph (a) of this section for whom
it has determined that special
circumstances exist and custody
procedures under § 241.14 have been
initiated.

(ii) The HQPDU has no obligation to
release an alien under this section until
the HQPDU has had the opportunity
during a six-month period, dating from
the beginning of the removal period
(whenever that period begins and unless
that period is extended as provided in
section 241(a)(1) of the Act), to make its
determination as to whether there is a
significant likelihood of removal in the
reasonably foreseeable future.

(3) Limitations. This section does not

apply to:

(i) Arriving aliens, including those
who have not entered the United States,
those who have been granted
immigration parole into the United
States, and Mariel Cubans whose parole
is governed by § 212.12 of this chapter;

(ii) Aliens subject to a final order of
removal who are still within the
removal period, including aliens whose
removal period has been extended for
failure to comply with the requirements
of section 241(a)(1)(C) of the Act; or

(iii) Aliens who are ordered removed
by the Alien Terrorist Removal Court
pursuant to title 5 of the Act.

(c) Delegation of authority. The
HQPDU shall conduct a review under
this section, in response to a request
from a detained alien, in order to
determine whether there is no
significant likelihood that the alien will
be removed in the reasonably
foreseeable future. If so, the HQPDU
shall determine whether the alien
should be released from custody under
appropriate conditions of supervision or
should be referred for a determination
under § 241.14 as to whether the alien’s
continued detention may be justified by
special circumstances.

(d) Showing by the alien. (1) Written
request. An eligible alien may submit a
written request for release to the
HQPDU asserting the basis for the
alien’s belief that there is no significant
likelihood that the alien will be
removed in the reasonably foreseeable
future to the country to which the alien
was ordered removed and there is no
third country willing to accept the alien.
The alien may submit whatever
documentation to the HQPDU he or she
wishes in support of the assertion that
there is no significant likelihood of
removal in the reasonably foreseeable
future.

(2) Compliance and cooperation with
removal efforts. The alien shall include
with the written request information
sufficient to establish his or her
compliance with the obligation to effect
his or her removal and to cooperate in
the process of obtaining necessary travel
documents.

(3) Timing of request. An eligible
alien subject to a final order of removal
may submit, at any time after the
removal order becomes final, a written
request under this section asserting that
his or her removal is not significantly
likely in the reasonably foreseeable
future. However, the Service may, in the
exercise of its discretion, postpone its
consideration of such a request until
after expiration of the removal period.

(e) Review by HQPDU. (1) Initial
response. Within 10 business days after
the HQPDU receives the request (or, if
later, the expiration of the removal
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period), the HQPDU shall respond in
writing to the alien, with a copy to
counsel of record, by regular mail,
acknowledging receipt of the request for
a review under this section and
explaining the procedures that will be
used to evaluate the request. The notice
shall advise the alien that the Service
may continue to detain the alien until
it has made a determination under this
section whether there is a significant
likelihood the alien can be removed in
the reasonably foreseeable future.

(2) Lack of compliance, failure to
cooperate. The HQPDU shall first
determine if the alien has failed to make
reasonable efforts to comply with the
removal order, has failed to cooperate
fully in effecting removal, or has
obstructed or hampered the removal
process. If so, the HQPDU shall so
advise the alien in writing, with a copy
to counsel of record by regular mail. The
HQPDU shall advise the alien of the
efforts he or she needs to make in order
to assist in securing travel documents
for return to his or her country of origin
or a third country, as well as the
consequences of failure to make such
efforts or to cooperate, including the
provisions of section 243(a) of the Act.
The Service shall not be obligated to
conduct a further consideration of the
alien’s request for release until the alien
has responded to the HQPDU and has
established his or her compliance with
the statutory requirements.

(3) Referral to the State Department.
If the HQPDU believes that the alien’s
request provides grounds for further
review, the Service may, in the exercise
of its discretion, forward a copy of the
alien’s release request to the Department
of State for information and assistance.
The Department of State may provide
detailed country conditions information
or any other information that may be
relevant to whether a travel document is
obtainable from the country at issue.
The Department of State may also
provide an assessment of the accuracy
of the alien’s assertion that he or she
cannot be returned to the country at
issue or to a third country. When the
Service bases its decision, in whole or
in part, on information provided by the
Department of State, that information
shall be made part of the record.

(4) Response by alien. The Service
shall permit the alien an opportunity to
respond to the evidence on which the
Service intends to rely, including the
Department of State’s submission, if
any, and other evidence of record
presented by the Service prior to any
HQPDU decision. The alien may
provide any additional relevant
information to the Service, including
reasons why his or her removal would

not be significantly likely in the
reasonably foreseeable future even
though the Service has generally been
able to accomplish the removal of other
aliens to the particular country.

(5) Interview. The HQPDU may grant
the alien an interview, whether
telephonically or in person, if the
HQPDU determines that an interview
would provide assistance in reaching a
decision. If an interview is scheduled,
the HQPDU will provide an interpreter
upon its determination that such
assistance is appropriate.

(6) Special circumstances. If the
Service determines that there are special
circumstances justifying the alien’s
continued detention nowithstanding the
determination that removal is not
significantly likely in the reasonably
foreseeable future, the Service shall
initiate the review procedures in
§241.14, and provide written notice to
the alien. In appropriate cases, the
Service may initiate review proceedings
under § 241.14 before completing the
HQPDU review under this section.

(f) Factors for consideration. The
HQPDU shall consider all the facts of
the case including, but not limited to,
the history of the alien’s efforts to
comply with the order of removal, the
history of the Service’s efforts to remove
aliens to the country in question or to
third countries, including the ongoing
nature of the Service’s efforts to remove
this alien and the alien’s assistance with
those efforts, the reasonably foreseeable
results of those efforts, the views of the
Department of State regarding the
prospects for removal of aliens to the
country or countries in question, and
the receiving country’s willingness to
accept the alien into its territory. Where
the Service is continuing its efforts to
remove the alien, there is no
presumptive period of time within
which the alien’s removal must be
accomplished, but the prospects for the
timeliness of removal must be
reasonable under the circumstances.

(g) Decision. The HQPDU shall issue
a written decision based on the
administrative record, including any
documentation provided by the alien,
regarding the likelihood of removal and
whether there is a significant likelihood
that the alien will be removed in the
reasonably foreseeable future under the
circumstances. The HQPDU shall
provide the decision to the alien, with
a copy to counsel of record, by regular
mail.

(1) Finding of no significant
likelihood of removal. If the HQPDU
determines at the conclusion of the
review that there is no significant
likelihood that the alien will be
removed in the reasonably foreseeable

future, despite the Service’s and the
alien’s efforts to effect removal, then the
HQPDU shall so advise the alien. Unless
there are special circumstances
justifying continued detention, the
Service shall promptly make
arrangements for the release of the alien
subject to appropriate conditions, as
provided in paragraph (h) of this
section. The Service may require that
the alien submit to a medical or
psychiatric examination prior to
establishing appropriate conditions for
release or determining whether to refer
the alien for further proceedings under
§ 214.14 because of special
circumstances justifying continued
detention. The Service is not required to
release an alien if the alien refuses to
submit to a medical or psychiatric
examination as ordered.

(2) Denial. If the HQPDU determines
at the conclusion of the review that
there is a significant likelihood that the
alien will be removed in the reasonably
foreseeable future, the HQPDU shall
deny the alien’s request under this
section. The denial shall advise the
alien that his or her detention will
continue to be governed under the
established standards in § 214.4. There
is no administrative appeal from the
HQPDU decision denying a request from
an alien under this section.

(h) Conditions of release. (1) In
general. An alien’s release pursuant to
an HQPDU determination that the
alien’s removal is not significantly
likely in the reasonably foreseeable
future shall be upon appropriate
conditions specified in this paragraph
and in the order of supervision, in order
to protect the public safety and to
promote the ability of the Service to
effect the alien’s removal as ordered, or
removal to a third country, should
circumstances change in the future. The
order of supervision shall include all of
the conditions provided in section
241(a)(3) of the Act, and §241.5, and
shall also include the conditions that
the alien obey all laws, including any
applicable prohibitions on the
possession or use of firearms (see, e.g.,
18 U.S.C. 922(g)); and that the alien
continue to seek to obtain travel
documents and provide the Service with
all correspondence to Embassies/
Consulates requesting the issuance of
travel documents and any reply from
the Embassy/Consulate. The order of
supervision may also include any other
conditions that the HQPDU considers
necessary to ensure public safety and
guarantee the alien’s compliance with
the order of removal, including, but not
limited to, attendance at any
rehabilitative/sponsorship program or
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submission for medical or psychiatric
examination, as ordered.

(2) Advice of consequences for
violating conditions of release. The
order of supervision shall advise an
alien released under this section that he
or she must abide by the conditions of
release specified by the Service. The
order of supervision shall also advise
the alien of the consequences of
violation of the conditions of release,
including the authority to return the
alien to custody and the sanctions
provided in section 243(b) of the Act.

(3) Employment authorization. The
Service may, in the exercise of its
discretion, grant employment
authorization under the same conditions
set forth in § 241.5(c) for aliens released
under an order of supervision.

(4) Withdrawal of release approval.
The Service may, in the exercise of its
discretion, withdraw approval for
release of any alien under this section
prior to release in order to effect
removal in the reasonably foreseeable
future or where the alien refuses to
comply with the conditions of release.

(i) Revocation of release.

(1) Violation of conditions of release.
Any alien who has been released under
an order of supervision under this
section who violates any of the
conditions of release may be returned to
custody and is subject to the penalties
described in section 243(b) of the Act.
In suitable cases, the HQPDU shall refer
the case to the appropriate U.S.
Attorney for criminal prosecution. The
alien may be continued in detention for
an additional six months in order to
effect the alien’s removal, if possible,
and to effect the conditions under
which the alien had been released.

(2) Revocation for removal. The
Service may revoke an alien’s release
under this section and return the alien
to custody if, on account of changed
circumstances, the Service determines
that there is a significant likelihood that
the alien may be removed in the
reasonably foreseeable future.
Thereafter, if the alien is not released
from custody following the informal
interview provided for in paragraph
(h)(3) of this section, the provisions of
§ 241.4 shall govern the alien’s
continued detention pending removal.

(3) Revocation procedures. Upon
revocation, the alien will be notified of
the reasons for revocation of his or her
release. The Service will conduct an
initial informal interview promptly after
his or her return to Service custody to
afford the alien an opportunity to
respond to the reasons for revocation
stated in the notification. The alien may
submit any evidence or information that
he or she believes shows there is no

significant likelihood he or she be
removed in the reasonably foreseeable
future, or that he or she has not violated
the order of supervision. The revocation
custody review will include an
evaluation of any contested facts
relevant to the revocation and a
determination whether the facts as
determined warrant revocation and
further denial of release.

(j) Subsequent requests for review. If
the Service has denied an alien’s request
for release under this section, the alien
may submit a request for review of his
or her detention under this section, six
months after the Service’s last denial of
release under this section. After
applying the procedures in this section,
the HQPDU shall consider any
additional evidence provided by the
alien or available to the Service as well
as the evidence in the prior proceedings
but the HQPDC shall render a de novo
decision on the likelihood of removing
the alien in the reasonably foreseeable
future under the circumstances.

7. Section 241.14 is added to read as
follows:

§241.14 Continued detention of removable
aliens on account of special circumstances.

(a) Scope. The Service may invoke the
procedures of this section in order to
continue detention of particular
removable aliens on account of special
circumstances even though there is no
significant likelihood that the alien will
be removed in the reasonably
foreseeable future.

(1) Applicability. This section applies
to removable aliens as to whom the
Service has made a determination under
§ 241.13 that there is no significant
likelihood of removal in the reasonably
foreseeable future. This section does not
apply to aliens who are not subject to
the special review provisions under
§241.13.

(2) Jurisdiction. The immigration
judges and the Board have jurisdiction
with respect to determinations as to
whether release of an alien would pose
a special danger to the public, as
provided in paragraphs (f) through (k) of
this section, but do not have jurisdiction
with respect to aliens described in
paragraphs (b), (c), or (d) of this section.

(b) Aliens with a highly contagious
disease that is a threat to public safety.
If, after a medical examination of the
alien, the Service determines that a
removable alien presents a threat to
public safety initiate efforts with the
Public Health Service or proper State
and local government officials to secure
appropriate arrangements for the alien’s
continued medical care or treatment.

(1) Recommendation. The Service
shall not invoke authority to continue

detention of an alien under this
paragraph except upon the express
recommendation of the Public Health
Service. The Service will provide every
reasonably available form of treatment
while the alien remains in the custody
of the Service.

(2) Conditions of release. If the
Service, in consultation with the Public
Health Service and the alien, identifies
an appropriate medical facility that will
treat the alien, then the alien may be
released on condition that he or she
continue with appropriate medical
treatment until he or she no longer
poses a threat to public safety because
of a highly contagious disease.

(c) Aliens detained on account of
serious adverse foreign policy
consequences of release. (1)
Certification. The Service shall continue
to detain a removable alien where the
Attorney General or Deputy Attorney
General has certified in writing that:

(i) Without regard to the grounds
upon which the alien has been found
inadmissible or removable, the alien is
a person described in section
212(a)(3)(C) or section 237(a)(4)(C) of
the Act;

(ii) The alien’s release is likely to have
serious adverse foreign policy
consequences for the United States; and

(iii) No conditions of release can
reasonably be expected to avoid those
serious adverse foreign policy
consequences,

(2) Foreign policy consequences. A
certification by the Attorney General or
Deputy Attorney General that an alien
should not be released from custody on
account of serious adverse foreign
policy consequences shall be made only
after consultation with the Department
of State and upon the recommendation
of the Secretary of State.

(3) Ongoing review. The certification
is subject to ongoing review on a semi-
annual basis but is not subject to further
administrative review.

(d) Aliens detained on account of
security or terrorism concerns. (1)
Standard for continued detention.
Subject to the review procedures under
this paragraph (d), the Service shall
continue to detain a removable alien
based on a determination in writing
that:

(i) The alien is a person described in
section 212(a)(3)(A) or (B) or section
237(a)(4)(A) of (B) of the Act or the alien
has engaged or will likely engage in any
other activity that endangers the
national security;

(ii) The alien’s release presents a
significant threat to the national security
or a significant risk of terrorism; and

(iii) No conditions of release can
reasonably be expected to avoid the
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threat to the national security or the risk
of terrorism, as the case may be.

(2) Procedure. Prior to the
Commissioner’s recommendation to the
Attorney General under paragraph (d)(5)
of this section, the alien shall be
notified of the Service’s intention to
continue the alien in detention and of
the alien’s right to submit a written
statement and additional information
for consideration by the Commissioner.
The Service shall continue to detain the
alien pending the decision of the
Attorney General under this paragraph.
To the greatest extent consistent with
protection of the national security and
classified information:

(i) The Service shall provide a
description of the factual basis for the
alien’s continued detention; and

(ii) The alien shall have a reasonable
opportunity to examine evidence
against him or her, and to present
information on his or her own behalf.

(3) Aliens ordered removed on
grounds other than national security or
terrorism. If the alien’s final order of
removal was based on grounds of
inadmissibility other than any of those
stated in section 212(a)(3)(A)(), (A)(iii),
or (B) of the Act, or on grounds of
deportability other than any of those
stated in section 237(a)(4)(A) or (B) of
the Act:

(i) An immigration officer shall, if
possible, conduct an interview in
person and take a sworn question-and-
answer statement from the alien, and
the Service shall provide an interpreter
for such interview, if such assistance is
determined to be appropriate; and

(ii) The alien may be accompanied at
the interview by an attorney or other
representative of his or her choice in
accordance with 8 CFR part 292, at no
expense to the government.

(4) Factors for consideration. In
making a recommendation to the
Attorney General that an alien should
not be released from custody on account
of security or terrorism concerns, the
Commissioner shall take into account
all relevant information, including but
not limited to:

(i) The recommendations of
appropriate enforcement officials of the
Service, including the director of the
Headquarters Post-order Detention Unit
(HQPDU), and of the Federal Bureau of
Investigation or other federal law
enforcement or national security
agencies;

(ii) The statements and information
submitted by the alien, if any;

(iii) The extent to which the alien’s
previous conduct (including but not
limited to the commission of national
security or terrorism-related offenses,
engaging in terrorist activity or other

activity that poses a danger to the
national security and any prior
convictions in a federal, state or foreign
court) indicates a likelihood that the
alien’s release would present a
significant threat to the national security
or a significant risk of terrorism; and

(iv) Other special circumstances of the
alien’s case indicating that release from
detention would present a significant
threat to the national security or a
significant risk of terrorism.

(5) Recommendation to the Attorney
General. The Commissioner shall
submit a written recommendation and
make the record available to the
Attorney General. If the continued
detention is based on a significant risk
of terrorism, the recommendation shall
state in as much detail as practicable the
factual basis for this determination.

(6) Attorney General certification.
Based on the record developed by the
Service, and upon this recommendation
of the Commissioner and the Director of
the Federal Bureau of Investigation, the
Attorney General may certify that an
alien should continue to be detained on
account of security or terrorism grounds
as provided in this paragraph (d). Before
making such a certification, the
Attorney General shall order any further
procedures or reviews as may be
necessary under the circumstances to
ensure the development of a complete
record, consistent with the obligations
to protect national security and
classified information and to comply
with the requirements of due process.

(7) Ongoing review. The detention
decision under this paragraph (d) is
subject to ongoing review on a semi-
annual basis as provided in this
paragraph (d), but is not subject to
further administrative review. After the
initial certification by the Attorney
General, further certifications under
paragraph (d)(6) of this section may be
made by the Deputy Attorney General.

(e) [Reserved]

(f) Detention of aliens determined to
be specially dangerous. (1) Standard for
continued detention. Subject to the
review procedures provided in this
section, the Service shall continue to
detain an alien if the release of the alien
would pose a special danger to the
public, because:

(i) The alien has previously
committed one or more crimes of
violence as defined in 18 U.S.C. 16;

(ii) Due to a mental condition or
personality disorder and behavior
associated with that condition or
disorder, the alien is likely to engage in
acts of violence in the future; and

(iii) No conditions of release can
reasonably be expected to ensure the
safety of the public.

(2) Determination by the
Commissioner. The Service shall
promptly initiate review proceedings
under paragraph (g) of this section if the
Commissioner has determined in
writing that the alien’s release would
pose a special danger to the public,
according to the standards of paragraph
(£)(1) of this section.

(3) Medical or mental health
examination. Before making such a
determination, the Commissioner shall
arrange for a report by a physician
employed or designated by the Public
Health Service based on a full medical
and psychiatric examination of the
alien. The report shall include
recommendations pertaining to
whether, due to a mental condition or
personality disorder and behavior
associated with that condition or
disorder, the alien is likely to engage in
acts of violence in the future.

(4) Detention pending review. After
the Commissioner or Deputy
Commissioner has made a
determination under this paragraph, the
Service shall continue to detain the
alien, unless an immigration judge or
the Board issues an administratively
final decision dismissing the review
proceedings under this section.

(g) Referral to Immigration Judge.
Jurisdiction for an immigration judge to
review a determination by the Service
pursuant to paragraph (f) of this section
that an alien is specially dangerous shall
commence with the filing by the Service
of a Notice of Referral to the
Immigration Judge (Form I-863) with
the Immigration Court having
jurisdiction over the place of the alien’s
custody. The Service shall promptly
provide to the alien by personal service
a copy of the Notice of Referral to the
Immigration Judge and all
accompanying documents.

(1) Factual basis. The Service shall
attach a written statement that contains
a summary of the basis for the
Commissioner’s determination to
continue to detain the alien, including
a description of the evidence relied
upon to reach the determination
regarding the alien’s special
dangerousness. The Service shall attach
copies of all relevant documents used to
reach its decision to continue to detain
the alien.

(2) Notice of reasonable cause
hearing. The Service shall attach a
written notice advising the alien that the
Service is initiating proceedings for the
continued detention of the alien and
informing the alien of the procedures
governing the reasonable cause hearing,
as set forth at paragraph (h) of this
section.



Federal Register/Vol. 66, No. 220/ Wednesday, November 14, 2001/Rules and Regulations

56981

(3) Notice of alien’s rights. The
Service shall also provide written notice
advising the alien of his or her rights
during the reasonable cause hearing and
the merits hearing before the
Immigration Court, as follows:

(i) The alien shall be provided with a
list of free legal services providers, and
may be represented by an attorney or
other representative of his or her choice
in accordance with 8 CFR part 292, at
no expense to the Government;

(ii) The Immigration Court shall
provide an interpreter for the alien, if
necessary, for the reasonable cause
hearing and the merits hearing.

(ii1) The alien shall have a reasonable
opportunity to examine evidence
against the alien, to present evidence in
the alien’s own behalf, and to cross-
examine witnesses presented by the
Service; and

(iv) The alien shall have the right, at
the merits hearing, to cross-examine the
author of any medical or mental health
reports used as a basis for the
determination under paragraph (f) of
this section that the alien is specially
dangerous.

(4) Record. All proceedings before the
immigration judge under this section
shall be recorded. The Immigration
Court shall create a record of proceeding
that shall include all testimony and
documents related to the proceedings.

(h) Reasonable cause hearing. The
immigration judge shall hold a
preliminary hearing to determine
whether the evidence supporting the
Service’s determination is sufficient to
establish reasonable cause to go forward
with a merits hearing under paragraph
(i) of this section. A finding of
reasonable cause under this section will
be sufficient to warrant the alien’s
continued detention pending the
completion of the review proceedings
under this section.

(1) Scheduling of hearing. The
reasonable cause hearing shall be
commenced not later than 10 business
days after the filing of the Form 1-863.
The Immigration Court shall provide
prompt notice to the alien and to the
Service of the time and place of the
hearing. The hearing may be continued
at the request of the alien or his or her
representative.

(2) Evidence. The Service must show
that there is reasonable cause to conduct
a merits hearing under a merits hearing
under paragraph (i) of this section. The
Service may offer any evidence that is
material and relevant to the proceeding.
Testimony of witnesses, if any, shall be
under oath or affirmation. The alien
may, but is not required to, offer
evidence on his or her own behalf.

(3) Decision. The immigration judge
shall render a decision, which should be
in summary form, within 5 business
days after the close of the record, unless
that time is extended by agreement of
both parties, by a determination from
the Chief Immigration Judge that
exceptional circumstances make it
impractical to render the decision on a
highly expedited basis, or because of
delay caused by the alien. If the
immigration judge determines that the
Service has met its burden of
establishing reasonable cause, the
immigration judge shall advise the alien
and the Service, and shall schedule a
merits hearing under paragraph (i) of
this section to review the Service’s
determination that the alien is specially
dangerous. If the immigration judge
determines that the Service has not met
its burden, the immigration judge shall
order that the review proceedings under
this section be dismissed. The order and
any documents offered shall be
included in the record of proceedings,
and may be relied upon in a subsequent
merits hearing.

(4) Appeal. If the immigration judge
dismisses the review proceedings, the
Service may appeal to the Board of
Immigration Appeals in accordance
with § 3.38 of this chapter, except that
the Service must file the Notice of
Appeal (Form EOIR-26) with the Board
within 2 business days after the
immigration judge’s order. The Notice of
Appeal should state clearly and
conspicuously that it is an appeal of a
reasonable cause decision under this
section.

(i) If the Service reserves appeal of a
dismissal of the reasonable cause
hearing, the immigration judge’s order
shall be stayed until the expiration of
the time to appeal. Upon the Service’s
filing of a timely Notice of Appeal, the
immigration judge’s order shall remain
in abeyance pending a final decision of
the appeal. The stay shall expire if the
Service fails to file a timely Notice of
Appeal.

(ii) The Board will decide the
Service’s appeal, by single Board
Member review, based on the record of
proceedings before the immigration
judge. The Board shall expedite its
review as far as practicable, as the
highest priority among the appeals filed
by detained aliens, and shall determine
the issue within 20 business days of the
filing of the notice of appeal, unless that
time is extended by agreement of both
parties, by a determination from the
Chairman of the Board that exceptional
circumstances make it impractical to
render the decision on a highly
expedited basis, or because of delay
caused by the alien.

(iii) If the Board determines that the
Service has met its burden of showing
reasonable cause under this paragraph
(h), the Board shall remand the case to
the immigration judge for the
scheduling of a merits hearing under
paragraph (i) of this section. If the Board
determines that the Service has not met
its burden, the Board shall dismiss the
review proceedings under this section.

(i) Merits hearing. If there is
reasonable cause to conduct a merits
hearing under this section, the
immigration judge shall promptly
schedule the hearing and shall expedite
the proceedings as far as practicable.
The immigration judge shall allow
adequate time for the parties to prepare
for the merits hearing, but, if requested
by the alien, the hearing shall
commence within 30 days. The hearing
may be continued at the request of the
alien or his or her representative, or at
the request of the Service upon a
showing of exceptional circumstances
by the Service.

(1) Evidence. The Service shall have
the burden of proving, by clear and
convincing evidence, that the alien
should remain in custody because the
alien’s release would pose a special
danger to the public, under the
standards of paragraph (f)(1) of this
section. The immigration judge may
receive into evidence any oral or written
statement that is material and relevant
to this determination. Testimony of
witnesses shall be under oath or
affirmation. The alien may, but is not
required to, offer evidence on his or her
own behalf.

(2) Factors for consideration. In
making any determination in a merits
hearing under this section, the
immigration judge shall consider the
following non-exclusive list of factors:

(i) The alien’s prior criminal history,
particularly the nature and seriousness
of any prior crimes involving violence
or threats of violence;

(ii) The alien’s previous history of
recidivism, if any, upon release from
either Service or criminal custody;

(iii) The substantiality of the Service’s
evidence regarding the alien’s current
mental condition or personality
disorder;

(iv) The likelihood that the alien will
engage in acts of violence in the future;
and

(v) The nature and seriousness of the
danger to the public posed by the alien’s
release.

(3) Decision. After the closing of the
record, the immigration judge shall
render a decision as soon as practicable.
The decision may be oral or written.
The decision shall state whether or not
the Service has met its burden of
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establishing that the alien should
remain in custody because the alien’s
release would pose a special danger to
the public, under the standards of
paragraph (f)(1) of this section. The
decision shall also include the reasons
for the decision under each of the
standards of paragraph (f)(1) of this
section, although a formal enumeration
of findings is not required. Notice of the
decision shall be served in accordance
with §240.13(a) or (b).

(i) If the immigration judge
determines that the Service has met its
burden, the immigration judge shall
enter an order providing for the
continued detention of the alien.

(ii) If the immigration judge
determines that the Service has failed to
meet its burden, the immigration judge
shall order that the review proceedings
under this section be dismissed.

(4) Appeal. Either party may appeal
an adverse decision to the Board of
Immigration Appeals in accordance
with § 3.38 of this chapter, except that,
if the immigration judge orders
dismissal of the proceedings, the
Service shall have only 5 business days
to file a Notice of Appeal with the
Board. The Notice of Appeal should
state clearly and conspicuously that this
is an appeal of a merits decision under
this section.

(i) If the Service reserves appeal of a
dismissal, the immigration judge’s order
shall be stayed until the expiration of
the time to appeal. Upon the Service’s
filing of a timely Notice of Appeal, the
immigration judge’s order shall remain
in abeyance pending a final decision of
the appeal. The stay shall expire if the
Service fails to file a timely Notice of
Appeal.

(ii) The Board shall conduct its review
of the appeal as provided in 8 CFR part
3, but shall expedite its review as far as
practicable, as the highest priority
among the appeals filed by detained
aliens. The decision of the Board shall
be final as provided in § 3.1(d)(3) of this
chapter.

(j) Release of alien upon dismissal of
proceedings. If there is an
administratively final decision by the
immigration judge or the Board
dismissing the review proceedings
under this section upon conclusion of
the reasonable cause hearing or the
merits hearing, the Service shall
promptly release the alien on conditions
of supervision, as determined by the
Service, pursuant to § 241.13. The
conditions of supervision shall not be
subject to review by the immigration
judge or the Board.

(k) Subsequent review for aliens
whose release would pose a special
danger to the public. (1) Periodic review.

In any case where the immigration judge
or the Board has entered an order
providing for the alien to remain in
custody after a merits hearing pursuant
to paragraph (i) of this section, the
Service shall continue to provide an
ongoing, periodic review of the alien’s
continued detention, according to

§ 241.4 and paragraphs (f)(1)(ii) and
(H)(1)(iii) of this section.

(2) Alien’s request for review. The
alien may also request a review of his
or her custody status because of
changed circumstances, as provided in
this paragraph (k). The request shall be
in writing and directed to the HQPDU.

(3) Time for review. An alien may
only request a review of his or her
custody status under this paragraph (k)
no earlier than six months after the last
decision of the immigration judge under
this section or, if the decision was
appealed, the decision of the Board.

(4) Showing of changed
circumstances. The alien shall bear the
initial burden to establish a material
change in circumstances such that the
release of the alien would no longer
pose a special danger to the public
under the standards of paragraph (f)(1)
of this section.

(5) Review by the Service. If the
Service determines, upon consideration
of the evidence submitted by the alien
and other relevant evidence, that the
alien is not likely to commit future acts
of violence or that the Service will be
able to impose adequate conditions of
release so that the alien will not pose a
special danger to the public, the Service
shall release the alien from custody
pursuant to the procedures in § 241.13.
If the Service determines that continued
detention is needed in order to protect
the public, the Service shall provide a
written notice to the alien stating the
basis for the Service’s determination,
and provide a copy of the evidence
relied upon by the Service. The notice
shall also advise the alien of the right to
move to set aside the prior review
proceedings under this section.

(6) Motion to set aside determination
in prior review proceedings. If the
Service denies the alien’s request for
release from custody, the alien may file
a motion with the Immigration Court
that had jurisdiction over the merits
hearing to set aside the determination in
the prior review proceedings under this
section. The immigration judge shall
consider any evidence submitted by the
alien or relied upon by the Service and
shall provide an opportunity for the
Service to respond to the motion.

(i) If the immigration judge
determines that the alien has provided
good reason to believe that, because of
a material change in circumstances,

releasing the alien would no longer pose
a special danger to the public under the
standards of paragraph (f)(1) of this
section, the immigration judge shall set
aside the determination in the prior
review proceedings under this section
and schedule a new merits hearing as
provided in paragraph (i) of this section.

(ii) Unless the immigration judge
determines that the alien has satisfied
the requirements under paragraph
(k)(6)(i) of this section, the immigration
judge shall deny the motion. Neither the
immigration judge nor the Board may
sua sponte set aside a determination in
prior review proceedings.
Notwithstanding 8 CFR 3.23 or 3.2
(motions to reopen), the provisions set
forth in this paragraph (k) shall be the
only vehicle for seeking review based on
material changed circumstances.

(iii) The alien may appeal an adverse
decision to the Board in accordance
with § 3.38 of this chapter. The Notice
of Appeal should state clearly and
conspicuously that this is an appeal of
a denial of a motion to set aside a prior
determination in review proceedings
under this section.

Dated: November 6, 2001.
John Ashcroft,
Attorney General.
[FR Doc. 01-28369 Filed 11-13-01; 8:45 am]
BILLING CODE 4410-10-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
RIN 3150-AG87

List of Approved Spent Fuel Storage
Casks: FuelSolutions™ Cask System
Revision

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations revising the BNFL Fuel
Solutions (FuelSolutions™) cask system
listing within the “List of Approved
Spent Fuel Storage Casks” to include
Amendment No. 2 to Certificate of
Compliance (CoC) Number 1026.
Amendment No. 2 will modify the
Technical Specifications (TS). The
current TS require that if the W74
canister is required to be removed from
its storage cask, then the canister must
be returned to the spent fuel pool. The
modified TS will allow the W74 canister
to be placed in the transfer cask until
the affected storage cask is repaired or
replaced. The TS will also be modified
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to clarify the description of the other
non-fissile material permitted to be
stored in the W74 canister and to revise
the temperatures to correspond to the
liner thermocouples. Specific changes
will be made to TS Tables 2.1-3 and
2.1-4; TS 3.3.2 and 3.3.3; and the bases
for TS 3.3.2 and 3.3.3. No changes will
be made to the conditions of the
Certificate of Compliance.

DATES: The final rule is effective January
28, 2002 unless significant adverse
comments are received by December 14,
2001. A significant adverse comment is
a comment where the commenter
explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. If the
rule is withdrawn, timely notice will be
published in the Federal Register.
ADDRESSES: Submit comments to:
Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, Attn: Rulemakings and
Adjudications Staff. Deliver comments
to 11555 Rockville Pike, Rockville, MD,
between 7:30 a.m. and 4:15 p.m. on
Federal workdays.

Certain documents related to this
rulemaking, as well as all public
comments received on this rulemaking,
may be viewed and downloaded
electronically via the NRC’s rulemaking
website at http://ruleforum.llnl.gov. You
may also provide comments via this
website by uploading comments as files
(any format) if your web browser
supports that function. For information
about the interactive rulemaking site,
contact Ms. Carol Gallagher, (301) 415—
5905; e-mail CAG@nrc.gov.

Certain documents related to this rule,
including comments received by the
NRC, may be examined at the NRC
Public Document Room, 11555
Rockville Pike, Rockville, MD. For more
information, contact the NRC Public
Document Room (PDR) Reference staff
at 1-800-397-4209, 301-415—-4737 or
by e-mail to pdr@nrc.gov.

Documents created or received at the
NRC after November 1, 1999, are also
available electronically at the NRC’s
Public Electronic Reading Room on the
Internet at http://www.nrc.gov/NRC/
ADAMS/index.html. From this site, the
public can gain entry into the NRC’s
Agencywide Documents Access and
Management System (ADAMS), which
provides text and image files of NRC’s
public documents. An electronic copy
of the proposed CoC and preliminary
safety evaluation report (SER) can be
found under ADAMS Accession No.
ML012680428. If you do not have access
to ADAMS or if there are problems in

accessing the documents located in
ADAMS, contact the NRC PDR
Reference staff at 1-800-397—4209, 301—
415-4737 or by e-mail to pdr@nrc.gov.

CoC No. 1026, the revised Technical
Specifications, and the underlying
Safety Evaluation Report for
Amendment No. 2, and the
Environmental Assessment, are
available for inspection at the NRC
Public Document Room, 11555
Rockville Pike, Rockville, MD. Single
copies of these documents may be
obtained from Merri Horn, Office of
Nuclear Material Safety and Safeguards,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555-0001, telephone
(301) 415-8126, e-mail mIh1@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
Merri Horn, telephone (301) 415-8126,
e-mail mlh1@nrc.gov, of the Office of
Nuclear Material Safety and Safeguards,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555—0001.

SUPPLEMENTARY INFORMATION:
Background

Section 218(a) of the Nuclear Waste
Policy Act of 1982, as amended
(NWPA), requires that ““[t]he Secretary
[of the Department of Energy (DOE)]
shall establish a demonstration program,
in cooperation with the private sector,
for the dry storage of spent nuclear fuel
at civilian nuclear power reactor sites,
with the objective of establishing one or
more technologies that the [Nuclear
Regulatory] Commission may, by rule,
approve for use at the sites of civilian
nuclear power reactors without, to the
maximum extent practicable, the need
for additional site-specific approvals by
the Commission.” Section 133 of the
NWPA states, in part, that “[t]he
Commission shall, by rule, establish
procedures for the licensing of any
technology approved by the
Commission under Section 218(a) for
use at the site of any civilian nuclear
power reactor.”

To implement this mandate, the NRC
approved dry storage of spent nuclear
fuel in NRC-approved casks under a
general license by publishing a final
rule in 10 CFR part 72 entitled, “General
License for Storage of Spent Fuel at
Power Reactor Sites” (55 FR 29181; July
18, 1990). This rule also established a
new Subpart L within 10 CFR part 72,
entitled “Approval of Spent Fuel
Storage Casks” containing procedures
and criteria for obtaining NRC approval
of spent fuel storage cask designs. The
NRC subsequently issued a final rule on
January 16, 2001 (66 FR 3444) that
approved the FuelSolutions™ cask
design and added it to the list of NRC-

approved cask designs in § 72.214 as
CoC No. 1026.

Discussion

On March 20, 2001, and as
supplemented on July 16, August 9, and
September 19, 2001, the certificate
holder BNFL Fuel Solutions submitted
an application to the NRC to amend CoC
No. 1026 to modify the Technical
Specifications (TS). The current TS
require that if the W74 canister is
required to be removed from its storage
cask, then the canister must be returned
to the spent fuel pool. The modified TS
will allow the W74 canister to be placed
in the transfer cask until the affected
storage cask is repaired or replaced. The
TS will also be modified to clarify the
description of the other non-fissile
material permitted to be stored in the
W74 canister and to revise the
temperatures to correspond to the liner
thermocouples. Specific changes will be
made to TS Tables 2.1-3 and 2.1-4; TS
3.3.2 and 3.3.3; and the bases for TS
3.3.2 and 3.3.3. No changes will be
made to the conditions of the Certificate
of Compliance. The NRC staff performed
a detailed safety evaluation of the
proposed CoC amendment request and
found that an acceptable safety margin
is maintained. In addition, the NRC staff
has determined that there is still
reasonable assurance that public health
and safety and the environment will be
adequately protected.

This direct final rule revises the
FuelSolutions™ cask system design
listing in § 72.214 by adding
Amendment No. 2 to CoC No. 1026. The
amendment consists of changes to the
TS to provide an alternative to returning
the W74 canister to the spent fuel
building, to clarify the description of the
other non-fissile material permitted to
be stored in the W74 canister, and to
revise the temperatures to correspond to
the liner thermocouples. Specific
changes would be made to TS Tables
2.1-3 and 2.1-4; TS 3.3.2 and 3.3.3; and
the bases for TS 3.3.2 and 3.3.3.

The amended FuelSolutions™ cask
system, when used in accordance with
the conditions specified in the CoC, the
Technical Specifications, and NRC
regulations, will meet the requirements
of Part 72; thus, adequate protection of
public health and safety and the
environment will continue to be
ensured.

Discussion of Amendments by Section

Section 72.214 List of Approved Spent
Fuel Storage Casks
Certificate No. 1026 is revised by

adding the effective date of Amendment
Number 2.



56984 Federal Register/Vol. 66, No. 220/ Wednesday, November 14, 2001/Rules and Regulations

Procedural Background

This rule is limited to the changes
contained in Amendment 2 to CoC No.
1026 and does not include other aspects
of the FuelSolutions™ cask system
design. The NRC is using the “direct
final rule procedure” to issue this
amendment because it represents a
limited and routine change to an
existing CoC that is expected to be
noncontroversial. Adequate protection
of public health and safety and the
environment continues to be ensured.
The amendment to the rule will become
effective on January 28, 2002. However,
if the NRC receives significant adverse
comments by December 14, 2001, then
the NRC will publish a document that
withdraws this action and will address
the comments received in response to
the proposed amendments published
elsewhere in this issue of the Federal
Register. A significant adverse comment
is a comment where the commenter
explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. A
comment is adverse and significant if:

(1) The comment opposes the rule and
provides a reason sufficient to require a
substantive response in a notice-and-
comment process. For example, in a
substantive response:

(a) The comment causes the NRC staff
to reevaluate (or reconsider) its position
or conduct additional analysis;

(b) The comment raises an issue
serious enough to warrant a substantive
response to clarify or complete the
record; or

(c) The comment raises a relevant
issue that was not previously addressed
or considered by the NRC staff.

(2) The comment proposes a change
or an addition to the rule, and it is
apparent that the rule would be
ineffective or unacceptable without
incorporation of the change or addition.

(3) The comment causes the NRC staff
to make a change to the CoC or TS.

These comments will be addressed in
a subsequent final rule. The NRC will
not initiate a second comment period on
this action. However, if the NRC
receives significant adverse comments
by December 14, 2001, then the NRC
will publish a document that withdraws
this action and will address the
comments received in response to the
proposed amendments published
elsewhere in this issue of the Federal
Register.

Voluntary Consensus Standards

The National Technology Transfer Act
of 1995 (Pub. L. 104-113) requires that

Federal agencies use technical standards
that are developed or adopted by
voluntary consensus standards bodies
unless the use of such a standard is
inconsistent with applicable law or
otherwise impractical. In this direct
final rule, the NRC would revise the
FuelSolutions™ cask system design
listed in § 72.214 (List of NRC-approved
spent fuel storage cask designs). This
action does not constitute the
establishment of a standard that
establishes generally applicable
requirements.

Agreement State Compatibility

Under the “Policy Statement on
Adequacy and Compatibility of
Agreement State Programs” approved by
the Commission on June 30, 1997, and
published in the Federal Register on
September 3, 1997 (62 FR 46517), this
rule is classified as compatibility
Category “NRC.” Compatibility is not
required for Category “NRC”
regulations. The NRC program elements
in this category are those that relate
directly to areas of regulation reserved
to the NRC by the Atomic Energy Act of
1954, as amended (AEA) or the
provisions of the Title 10 of the Code of
Federal Regulations. Although an
Agreement State may not adopt program
elements reserved to NRC, it may wish
to inform its licensees of certain
requirements via a mechanism that is
consistent with the particular State’s
administrative procedure laws, but does
not confer regulatory authority on the
State.

Plain Language

The Presidential Memorandum dated
June 1, 1998, entitled, “Plain Language
in Government Writing” directed that
the Government’s writing be in plain
language. The NRC requests comments
on this direct final rule specifically with
respect to the clarity and effectiveness
of the language used. Comments should
be sent to the address listed under the
heading ADDRESSES above.

Finding of No Significant
Environmental Impact: Availability

Under the National Environmental
Policy Act of 1969, as amended, and the
NRC regulations in Subpart A of 10 CFR
part 51, the NRC has determined that
this rule, if adopted, would not be a
major Federal action significantly
affecting the quality of the human
environment and, therefore, an
environmental impact statement is not
required. The rule would amend the
CoC for the FuelSolutions™ cask
system within the list of approved spent
fuel storage casks that power reactor
licensees can use to store spent fuel at

reactor sites under a general license.
Amendment No. 2 will modify the
Technical Specifications (TS). The
current TS require that if the W74
canister is required to be removed from
its storage cask, then the canister must
be returned to the spent fuel pool. The
modified TS will allow the W74 canister
to be placed in the transfer cask until
the affected storage cask is repaired or
replaced. The TS will also be modified
to clarify the description of the other
non-fissile material permitted to be
stored in the W74 canister, and to revise
the temperatures to correspond to the
liner thermocouples. Specific changes
will be made to TS Tables 2.1-3 and
2.1-4; TS 3.3.2 and 3.3.3; and the bases
for TS 3.3.2 and 3.3.3. No changes will
be made to the conditions of the
Certificate of Compliance.

The environmental assessment and
finding of no significant impact on
which this determination is based are
available for inspection at the NRC
Public Document Room, 11555
Rockville Pike, Rockville, MD. Single
copies of the environmental assessment
and finding of no significant impact are
available from Merri Horn, Office of
Nuclear Material Safety and Safeguards,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555-0001, telephone
(301) 415-8126, email mlhi@nrc.gov.

Paperwork Reduction Act Statement

This direct final rule does not contain
a new or amended information
collection requirement subject to the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). Existing
requirements were approved by the
Office of Management and Budget,
Approval Number 3150-0132.

Public Protection Notification

If a means used to impose an
information collection does not display
a currently valid OMB control number,
the NRC may not conduct or sponsor,
and a person is not required to respond
to, the information collection.

Regulatory Analysis

On July 18, 1990 (55 FR 29181), the
NRC issued an amendment to 10 CFR
part 72 to provide for the storage of
spent nuclear fuel under a general
license in cask designs approved by the
NRC. Any nuclear power reactor
licensee can use NRC-approved cask
designs to store spent nuclear fuel if it
notifies the NRC in advance, spent fuel
is stored under the conditions specified
in the cask’s CoC, and the conditions of
the general license are met. A list of
NRC-approved cask designs is contained
in § 72.214. On January 16, 2001 (66 FR
3444), the NRC issued an amendment to
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part 72 that approved the
FuelSolutions™ cask design by adding
it to the list of NRC-approved cask
designs in § 72.214. On March 20, 2001,
and as supplemented on July 16, August
9, and September 19, 2001, the
certificate holder BNFL Fuel Solutions,
submitted an application to the NRC to
amend CoC No. 1026 to modify the TS.
Amendment No. 2 will modify the
Technical Specifications (TS). The
current TS require that if the W74
canister is required to be removed from
its storage cask, then the canister must
be returned to the spent fuel pool. The
modified TS will allow the W74 canister
to be placed in the transfer cask until
the affected storage cask is repaired or
replaced. The TS will also be modified
to clarify the description of the other
non-fissile material permitted to be
stored in the W74 canister, and to revise
the temperatures to correspond to the
liner thermocouples. Specific changes
will be made to TS Tables 2.1-3 and
2.1-4; TS 3.3.2 and 3.3.3; and the bases
for TS 3.3.2 and 3.3.3. No changes will
be made to the conditions of the
Certificate of Compliance.

The alternative to this action is to
withhold approval of this amended cask
system design and issue an exemption
to each general license. This alternative
would cost both the NRC and the
utilities more time and money because
each utility would have to pursue an
exemption.

Approval of the direct final rule will
eliminate the above described problem
and is consistent with previous NRC
actions. Further, the direct final rule
will have no adverse effect on public
health and safety or the environment.
This direct final rule has no significant
identifiable impact or benefit on other
Government agencies. Based on the
above discussion of the benefits and
impacts of the alternatives, the NRC
concludes that the requirements of the
direct final rule are commensurate with
the NRC’s responsibilities for public
health and safety and the environment
and the common defense and security.
No other available alternative is
believed to be as satisfactory, and thus,
this action is recommended.

Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980 (5 U.S.C. 605(b)),
the NRC certifies that this rule will not,
if issued, have a significant economic
impact on a substantial number of small
entities. This direct final rule affects
only the licensing and operation of
nuclear power plants, independent
spent fuel storage facilities, and BNFL
Fuel Solutions. The companies that own
these plants do not fall within the scope

of the definition of “small entities” set
forth in the Regulatory Flexibility Act or
the Small Business Size Standards set
out in regulations issued by the Small
Business Administration at 13 CFR part
121.

Backfit Analysis

The NRC has determined that the
backfit rule (10 CFR 50.109 or 10 CFR
72.62) does not apply to this direct final
rule because this amendment does not
involve any provisions that would
impose backfits as defined. Therefore, a
backfit analysis is not required.

Small Business Regulatory Enforcement
Fairness Act

In accordance with the Small
Business Regulatory Enforcement
Fairness Act of 1996, the NRC has
determined that this action is not a
major rule and has verified this
determination with the Office of
Information and Regulatory Affairs,
Office of Management and Budget.

List of Subjects In 10 CFR Part 72

Administrative practice and
procedure, Criminal penalties,
Manpower training programs, Nuclear
materials, Occupational safety and
health, Penalties, Radiation protection,
Reporting and recordkeeping
requirements, Security measures, Spent
fuel, Whistleblowing.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 552 and 553;
the NRC is adopting the following
amendments to 10 CFR part 72.

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL AND HIGH-LEVEL
RADIOACTIVE WASTE

1. The authority citation for Part 72
continues to read as follows:

Authority: Secs. 51, 53, 57, 62, 63, 65, 69,
81, 161, 182, 183, 184, 186, 187, 189, 68 Stat.
929, 930, 932, 933, 934, 935, 948, 953, 954,
955, as amended, sec. 234, 83 Stat. 444, as
amended (42 U.S.C. 2071, 2073, 2077, 2092,
2093, 2095, 2099, 2111, 2201, 2232, 2233,
2234, 2236, 2237, 2238, 2282); sec. 274, Pub.
L. 86-373, 73 Stat. 688, as amended (42
U.S.C. 2021); sec. 201, as amended, 202, 206,
88 Stat. 1242, as amended, 1244, 1246 (42
U.S.C. 5841, 5842, 5846); Pub. L. 95-601, sec.
10, 92 Stat. 2951 as amended by Pub. L. 102—
486, sec. 7902, 106 Stat. 3123 (42 U.S.C.
5851); sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332); secs. 131, 132, 133, 135,
137, 141, Pub. L. 97—-425, 96 Stat. 2229, 2230,
2232, 2241, sec. 148, Pub. L. 100-203, 101
Stat. 1330-235 (42 U.S.C. 10151, 10152,
10153, 10155, 10157, 10161, 10168).

Section 72.44(g) also issued under secs.
142(b) and 148(c), (d), Pub. L. 100-203, 101
Stat. 1330-232, 1330-236 (42 U.S.C.
10162(b), 10168(c),(d)). Section 72.46 also
issued under sec. 189, 68 Stat. 955 (42 U.S.C.
2239); sec. 134, Pub. L. 97-425, 96 Stat. 2230
(42 U.S.C. 10154). Section 72.96(d) also
issued under sec. 145(g), Pub. L. 100-203,
101 Stat. 1330-235 (42 U.S.C. 10165(g)).
Subpart J also issued under secs. 2(2), 2(15),
2(19), 117(a), 141(h), Pub. L. 97-425, 96 Stat.
2202, 2203, 2204, 2222, 2244, (42 U.S.C.
10101, 10137(a), 10161(h)). Subparts K and L
are also issued under sec. 133, 98 Stat. 2230
(42 U.S.C. 10153) and sec. 218(a), 96 Stat.
2252 (42 U.S.C. 10198).

2.In § 72.214, Certificate of
Compliance 1026 is revised to read as
follows:

§72.214 List of approved spent fuel
storage casks.
* * * * *

Certificate Number: 1026.

Initial Certificate Effective Date:
February 15, 2001.

Amendment Number 1 Effective Date:
May 14, 2001.

Amendment Number 2 Effective Date:
January 28, 2002.

SAR Submitted by: BNFL Fuel
Solutions.

SAR Title: Final Safety Analysis
Report for the FuelSolutions™ Spent
Fuel Management System.

Docket Number: 72—-1026.

Certificate Expiration Date: February
15, 2021.

Model Number: WSNF-220, WSNF—
221, and WSNF-223 systems; W—-150
storage cask; W—100 transfer cask; and
the W—21 and W-74 canisters.

* * * * *

Dated at Rockville, Maryland, this 25th day
of October, 2001.

For the Nuclear Regulatory Commission.
William F. Kane,
Acting Executive Director for Operations.
[FR Doc. 01-28511 Filed 11-13-01; 8:45 am]
BILLING CODE 7590-01-P

SMALL BUSINESS ADMINISTRATION

13 CFR Part 120

RIN 3245-AE68

Business Loans and Development
Company Loans

AGENCY: Small Business Administration
(SBA).
ACTION: Direct final rule.

SUMMARY: Recently enacted statutory
amendments require changes to SBA
rules concerning loan guaranty and loan
amounts, minimum guaranteed dollar
amount of 7(a) loans, percentages of
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financing which can be guaranteed by
SBA, guarantee fees paid by lenders,
real estate occupancy rules, and
borrower prepayment penalties. This
direct final rule conforms SBA rules to
the statutory provisions.

DATES: This rule is effective December
31, 2001 without further action, unless
adverse comment is received by
December 14, 2001. If adverse comment
is received, SBA will publish a timely
withdrawal of the rule in the Federal
Register.

ADDRESSES: Send written comments to
LeAnn Oliver, Deputy Associate
Administrator for Financial Assistance,
Office of Financial Assistance, Small
Business Administration, 409 Third
Street, SW, Washington, DC 20416.

FOR FURTHER INFORMATION CONTACT:
James W. Hammersley, Director, Office
of Loan Programs, Office of Financial
Assistance, (202) 205-6490.
SUPPLEMENTARY INFORMATION: The Small
Business Reauthorization Act of 2000,
Pub. L. 106-554, Tit. II-III, 114 Stat.
2763A—681 to —689 (2000 Act) became
effective on December 21, 2000. This
direct final rule is necessary to amend
SBA regulations to incorporate the
legislative changes.

Previously, SBA was authorized to
guarantee no more than 80% of a loan
if the gross amount of the loan was
$100,000 or less, and no more than 70%
of a loan over that amount. Section 202
of the 2000 Act amends the 7(a)
business loan program by authorizing
SBA to guarantee up to 85% of a loan
if the gross amount of the loan is no
more than $150,000. Under the 2000
Act, the maximum SBA guaranty on a
loan greater than $150,000 is 75%. To
reflect these changes, SBA is amending
§ 120.210 of the regulations.

Section 203 of the 2000 Act increases
the maximum amount that SBA may
guarantee to a single borrower from
$750,000 to $1 million. Section 203
provides that the gross amount of any
SBA guaranteed loan can not exceed $2
million. Previously, there was no limit
on the maximum gross loan amount.
SBA is amending § 120.151 of its
regulations to implement these changes.

Section 205 of the 2000 Act imposes
a prepayment penalty on some
borrowers with respect to certain SBA
7(a) guaranteed loans. A prepayment
penalty applies if a prepaid loan has a
maturity of not less than 15 years, the
prepayment is voluntary, the amount of
prepayment in the aggregate in any
calendar year is more than 25% of the
outstanding balance of the loan, and the
prepayment is made within the first
three years of the initial disbursement of
the loan proceeds. The prepayment

penalty is paid to SBA and applies to
the full amount of the prepayment, not
only to the guaranteed portion of the
prepayment, as follows: if a borrower
prepays during the first year after initial
disbursement, the prepayment charge is
5% of the amount of the prepayment; if
a borrower prepays during the second
year after initial disbursement, the
prepayment charge is 3% of the amount
of the prepayment; and if a borrower
prepays during the third year after
initial disbursement, the prepayment
charge is 1% of the amount of the
prepayment. SBA is adding a new
§120.223 to its regulations to reflect this
statutory amendment.

Section 206 of the 2000 Act simplifies
the calculation of the guaranty fee
payable to SBA by a participating
lender. This provision does not change
the ability of a lender to pass this fee on
to the borrower. Under the new
simplified calculation: for all loans with
a maturity of over 12 months, if the total
loan amount is $150,000 or less, a
lender must pay a guaranty fee equal to
2% of the SBA guaranteed portion,
however, the lender may retain 25% of
the fee (50 basis points). In addition, for
all loans with a maturity of over 12
months, if the total loan amount is more
than $150,000, but not more than
$700,000, a lender must pay a guaranty
fee of 3% of the SBA guaranteed
portion, and if the total amount is more
than $700,000, a lender must pay a
guaranty fee equal to 3.5% of the SBA
guaranteed portion. SBA is revising
§120.220 to implement these provisions
in narrative form replacing the current
chart.

Section 207 of the 2000 Act added
section 7(a)(28) to the Small Business
Act with respect to the ability of a
borrower in the 7(a) business loan
program to lease out a portion of a
building constructed with the proceeds
of a guaranteed loan. Borrowers under
the 7(a) business loan program will now
be treated the same as borrowers under
SBA’s 504 program, established under
sections 501 through 510 of the Small
Business Investment Act (SBI Act).
Specifically, when the use of proceeds
is for new construction, section 7(a)(28)
allows a 7(a) borrower to permanently
lease to one or more tenants not more
than 20 percent of any property
constructed with the proceeds of a 7(a)
guaranteed loan, if the borrower
permanently occupies and uses not less
than 60 percent of the total space at the
outset.

To reflect this statutory change, SBA
is revising section 120.131 of its
regulations to cover the leasing of space
in new and existing buildings in both
the 7(a) and 504 programs. This direct

final rule incorporates sections 502(4)
and 502(5) of the SBI Act, section
7(a)(28) of the Small Business Act, and
existing sections 120.131 and 120.870(c)
of SBA’s regulations. Under each of the
subsections to section 120.131, if a
borrower is an eligible passive company
which leases 100 percent of the space to
one or more operating companies, the
operating company, or operating
companies together, must follow the
rules set forth in the respective
subsection. As a result, SBA is revising
section 120.870(c), which formerly
provided leasing rules only for the 504
program, so that it merely references
section 120.131.

Section 120.131(a), as revised, would
permit a borrower to use SBA financing
to construct a new building if it planned
to use no less than 67 percent of the
space. It could lease out 33 percent of
the building if it planned to occupy and
use within three years some of the space
leased short term and use within ten
years all of the space leased short term.

Section 120.131(b), as revised, would
cover the construction of a new building
financed with 7(a) or 504 financing. A
borrower would be authorized to lease
long term up to 20 percent of the space
to one or more tenants if it permanently
occupies and uses no less than 60
percent of the space. It would have to
plan to permanently occupy and use
within three years some of the
remaining space not immediately
occupied and not leased long term, and
to plan to use within ten years all of the
remaining space not leased long term.

Section 120.131(c), as revised, would
apply if SBA financing under the 7(a) or
504 program would be used for the
acquisition, renovation or
reconstruction of an existing building. A
borrower would be authorized to lease
up to forty-nine percent of the space
long term if it permanently occupies
and uses no less than fifty-one percent
of the space.

Section 209 of the 2000 Act allows the
SBA guaranteed portions of export
working capital loans to be sold in the
secondary market. The provision
accomplishes this by eliminating, for
export working capital program (EWCP)
loans only, the requirement that a loan
be fully disbursed before it can be sold
in the secondary market. Any other SBA
guaranteed loan made under the
agency’s 7(a) business loan program still
must be fully disbursed before a lender
can sell the guaranteed portion in the
secondary market. In making this
change for EWCP loans, Congress
recognized the uniqueness of the
revolving feature of such loans. SBA is
amending § 120.613(b) to reflect only
this statutory change. Other provisions



Federal Register/Vol. 66, No. 220/ Wednesday, November 14, 2001/Rules and Regulations

56987

concerning export working capital loans
remain the same.

Section 302 of the 2000 Act adds
“women-owned business development”
to the statutory list of public policy
goals of the 504 program. SBA interprets
women-owned business development to
mean assisting small businesses owned
and controlled by women. This
interpretation is consistent with SBA’s
statutory authority to assist small
businesses owned and controlled by
women as set forth in section 29 of the
Small Business Act (15 U.S.C. 656).
Section 3(n) of the Small Business Act
(15 U.S.C. 632(q)) defines a business
“owned and controlled by women.”
SBA is amending the public policy goals
in §120.862(b) to reflect this change.

SBA is changing the reference to
“Minority Business Development (see
§124.105(b) for minority groups that
qualify for this description)” in
§120.862(b) to “socially and
economically disadvantaged persons as
defined in §§124.103-124.104 of these
regulations.” SBA no longer defines
“minority” in its regulations, but
instead references ““socially and
economically disadvantaged persons” in
§124.103 of its regulations. When
Congress used the term “minority” in
section 501(d)(3)(C) of the SBI Act (15
U.S.C. 695(d)(3)(C)), SBA equates that to
“socially and economically
disadvantaged persons” and that is the
term SBA uses in § 120.862(b)(3). The
cross-reference to §§124.103—.104 will
provide the public a definition of
“socially and economically
disadvantaged.” SBA is amending the
public policy goals in § 120.862(b) to
reflect this change. This is consistent
with § 124.101 of SBA’s regulations
which requires a small business to be
“unconditionally owned and
controlled” by one or more socially and
economically disadvantaged
individuals.

The Veterans Entrepreneurship and
Small Business Development Act of
1999, Pub. L. 106-50, 113 Stat. 236
(August 17, 1999) added “expansion of
small business concerns owned and
controlled by veterans as defined in
Section 3(q) of the Small Business Act
(15 U.S.C. 632(q)) especially service-
disabled veterans, as defined in such
section 3(q).” Accordingly, SBA is
adding businesses owned and
controlled by veterans (especially
service-disabled veterans) to the public
policy goal set forth in § 120.862(b)(3) in
order to comply with this 1999 statute.

Section 303 of the 2000 Act increases
the maximum amount the SBA may
guarantee to a single identifiable small
business concern borrower under the
504 program from $750,000 to $1

million. The provision also increases
from $1 million to $1.3 million the
maximum amount of loans that meet the
criteria of 15 U.S.C. 695(d)(3), expressed
as the public policy goals provided in
proposed § 120.862(b). SBA is making
these changes in § 120.931.

Section 305 of the 2000 Act makes
permanent the Premier Certified
Lenders Program (PCLP), formerly a
pilot program. SBA is amending
§120.845 to reflect this statutory
change. SBA will issue a proposed rule
in the near future setting forth
requirements for CDCs desiring to
participate in PCLP.

Section 306 of the 2000 Act amends
Section 508 of the SBI Act (15 U.S.C.
697e), which relates to SBA’s Premier
Certified Lenders Program (PCLP).
Section 306 requires that, if upon
default in repayment, SBA acquires a
loan guaranteed under this section (a
PCLP loan) and identifies such loan for
inclusion in a bulk asset sale of
defaulted or repurchased loans or other
financings, it shall give prior notice to
any CDC which has a contingent
liability under this section. Under SBA
regulations, only a Premier CDC can
make a PCLP loan and its contingent
liability relates to its responsibility to
reimburse SBA for 10 percent of any
loss SBA incurs with respect to the
PCLP loan. Thus, SBA makes clear in
§ 120.545(f) that section 306 only
requires SBA to give notice to a Premier
CDC which has a contingent liability
with respect to a PCLP loan SBA
intends to include in a bulk asset sale.

Section 306 requires that SBA give
notice to the Premier CDC as soon as
possible after the financing is identified,
but not less than 90 days before the date
SBA first makes any records on such
financing available for examination by
prospective purchasers prior to its
offering in a package of loans for bulk
sale. SBA is adding a new § 120.545(f)
adding this requirement.

Compliance With Executive Orders
13132, 12988, and 12866, the
Regulatory Flexibility Act (5 U.S.C.
601-612), and the Paperwork
Reduction Act (44 U.S.C., Ch. 35)

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, for the
purposes of Executive Order 13132,
SBA determines that this direct final
rule has no federalism implications
warranting preparation of a federalism
assessment.

The Office of Management and Budget
(OMB) has determined that this rule
does not constitute a ‘“‘significant
regulatory action” under section 3(f) of
Executive Order 12866.

This action meets applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden. The action does not have
retroactive or preemptive effect.

SBA has determined that this direct
final rule will not have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.S.C. 601-612. Most of the
provisions of the rule simply conform
the rule to statutory provisions
amending the SBA 7(a) and CDC
lending programs. This rule imposes no
new requirements on these small
entities.

SBA has determined that this direct
final rule does not impose additional
reporting or recordkeeping requirements
under the Paperwork Reduction Act, 44
U.S.C., chapter 35.

List of Subjects in 13 CFR Part 120

Loan programs—business, Small
businesses.

For the reasons set forth above, SBA
is amending 13 CFR part 120 as follows:
1. The authority citation for part 120

continues to read as follows:

Authority: 15 U.S.C. 634(b)(6), 636(a) and
(h), 696(3), and 697(a)(2).

2. Revise §120.131 to read as follows:

§120.131 Leasing part of new
construction or existing building to another
business.

(a) If the SBA financing (whether 7(a)
or 504) is for the construction of a new
building, a Borrower may lease short
term up to 33 percent of the Rentable
Property to one or more tenants if the
Borrower permanently occupies and
uses no less than 67 percent of the
Rentable Property, plans to permanently
occupy and use within three years some
of the space leased short term and plans
to permanently occupy and use within
ten years all of the space leased short
term. If the Borrower is an Eligible
Passive Company which leases 100
percent of new building’s space to one
or more Operating Companies, the
Operating Company, or Operating
Companies together, must follow the
same rules set forth in this paragraph.

(b) If the SBA financing (whether 7(a)
or 504) is for the construction of a new
building, a Borrower may lease long
term up to 20 percent of the Rentable
Property to one or more tenants if the
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Borrower permanently occupies and
uses no less than 60 percent of the
Rentable Property, plans to permanently
occupy and use within three years some
of the remaining space not immediately
occupied and not leased long term, and
plans to permanently occupy and use
within ten years all of the remaining
space not leased long term. If the
Borrower is an Eligible Passive
Company which leases 100 percent of
the new building’s space to one or more
Operating Companies, the Operating
Company, or Operating Companies
together, must follow the same rules set
forth in this paragraph.

(c) If the SBA financing (whether 7(a)
or 504) is for the acquisition,
renovation, or reconstruction of an
existing building, the Borrower may
lease up to 49 percent of the Rentable
Property long term if the Borrower
permanently occupies and uses no less
than 51 percent of the Rentable
Property. If the Borrower is an Eligible
Passive Company which leases 100
percent of the space of the existing
building to one or more Operating
Companies, the Operating Company, or
Operating Companies together, must
follow the same rules set forth in this
paragraph.

3. Remove the first sentence of
§120.151 and all in its place two new
sentences to read as follows:

§120.151 What is the statutory limit for
total loans to a Borrower?

The aggregate amount of the SBA
portions of all loans to a single
Borrower, including the Borrower’s
affiliates as defined in § 121.103 of this
chapter, must not exceed a guaranty
amount of $1,000,000, except as
otherwise authorized by statute for a
specific program. SBA is authorized to
guarantee portions of loans with a gross

loan amount of $2,000,000 or less.
* * * * *

4. Revise the third and fourth
sentences of § 120.210 to read as
follows:

§120.210 What percentage of a loan may
SBA guarantee?
* * * * *

Effective December 21, 2000, loans up
to $150,000 may receive a maximum
guaranty of 85 percent. Loans more than
$150,000 may receive a maximum
guaranty of 75 percent, except as
otherwise authorized by law.

5. Amend §120.220 by adding an
introductory paragraph, redesignating
paragraphs (b) and (c) as (e) and (f),
removing the chart in paragraph (a),
revising paragraph (a), and adding new
paragraphs (b), (c), and (d) to read as
follows:

§120.220 Fees that Lender pays SBA.

A Lender must pay a guaranty fee to
SBA for each loan it makes. Payment of
the guaranty fee by the Lender when
due to SBA is a prerequisite for SBA’s
guaranty. Nonpayment of a guaranty fee
relieves SBA of liability in the event of
loan default. Acceptance of the guaranty
fee by SBA does not waive any right of
SBA arising from a Lender’s negligence,
misconduct or violation of any
provision of this part, the guaranty
agreement, or the loan authorization.

(a) Amount of guaranty fee. For a loan
with a maturity of twelve (12) months
or less, the guaranty fee which the
Lender must pay to SBA is one-quarter
(va) of one percent of the guaranteed
portion of the loan. For a loan with a
maturity of more than twelve (12)
months, the guaranty fee is:

(1) 2 percent of the guaranteed portion
of the loan if the total amount of the
loan is not more than $150,000,

(2) 3 percent of the guaranteed portion
of a loan if the total amount is more
than $150,000 but not more than
$700,000, and

(3) 3.5 percent of the guaranteed
portion of a loan if the total amount is
more than $700,000.

(b) When the guaranty fee is payable.
For a loan with a maturity of twelve (12)
months or less, the Lender must pay the
guaranty fee to SBA with its application
for a guaranty. The Lender may charge
the Borrower for the fee when the loan
is approved by SBA. For a loan with a
maturity in excess of twelve (12)
months, the lender must pay the
guaranty fee to SBA within 90 days after
SBA gives its loan approval. The Lender
may charge the Borrower for the fee
after the Lender has made the first
disbursement of the loan. The Borrower
may use the loan proceeds to pay the
guaranty fee. However, the first
disbursement must not be made solely
or primarily to pay the guaranty fee.

(c) Refund of guaranty fee. For a loan
with a maturity of twelve (12) months
or less, SBA will refund the guaranty fee
if the loan application is withdrawn
prior to approval by SBA; if the SBA
declines to guarantee the loan; or if SBA
changes the Lender’s loan terms and
then approves the loan, but SBA’s
modified terms are unacceptable to the
Lender. In that case, the Lender must
request a refund in writing within 30
calendar days of SBA’s approval. For a
loan with a maturity of more than
twelve (12) months, SBA will refund the
guaranty fee if the Lender has not made
any disbursement and the lender
requests in writing the refund and
cancellation of the SBA guaranty.

(d) Lender’s retention of portion of
guaranty fee. With respect to a loan with

a maturity of more than twelve (12)
months, where the total loan amount is
no more than $150,000, a Lender may
retain not more than 25 percent of the
guaranty fee (50 basis points).

* * * * *

6. Add a new § 120.223 to subpart B
to read as follows:

§120.223 Prepayment penalty fee payable
to SBA by Borrower.

With respect to an SBA guaranteed
loan which has a maturity of not less
than 15 years, when, during the first
three years after the first disbursement
of a loan, borrower makes a voluntary
prepayment (or several prepayments in
the aggregate) in any calendar year
which is more than 25 percent of the
outstanding balance of the loan, the
following prepayment penalty fees
apply:

(a) If the prepayment is made during
the first year after first disbursement,
the charge is 5% of the total amount of
the prepayment;

(b) If the prepayment is made during
the second year after first disbursement,
the charge is 3 percent of the total
amount of the prepayment; and

(c) If the prepayment is made during
the third year after first disbursement,
the charge is 1 percent of the total
amount of the prepayment.

7. Revise §120.613(b) to read as
follows:

§120.613 Secondary Participation
Guarantee Agreement.
* * * * *

(b) Except for export working capital
loans, disburse to the Borrower the full
amount of the loan; and
* * * * *

8. Revise the first sentence of the
introductory paragraph of § 120.845 and
remove paragraph (h) to read as follows:

§120.845 Premier Certified Lenders
Program (PCLP).

The SBA may designate a CDC a
Premier Certified Lender (‘“Premier
CDC”), and authorize it to approve,
close, service, foreclose, litigate, and
liquidate 504 loans subject to SBA

regulations, procedures, and policies.
* * %

* * * * *

9. Revise §120.862(b)(3) to read as
follows:

§120.862 Other economic development
objectives.
* * * * *

(b) L

(3) Expansion of small businesses
owned and controlled by women,
socially and economically
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disadvantaged persons as defined in
§§124.103 and 124.104 of this chapter,
or veterans (especially service-disabled
veterans) as defined in the Small
Business Act (15 U.S.C. 632 (q)); * * *

10. Revise §120.870(c) to read as
follows:

§120.870 Leasing Project Property
* * * * *

(c) The leasing requirements for
business loans in § 120.131 apply to 504
loans.

11. Revise § 120.931 to read as
follows:

§120.931 What is the statutory limit for
total loans to a Borrower?

The outstanding balance of all SBA
financial assistance to a single
Borrower, including the Borrower’s
affiliates as defined in § 121.103 of this
chapter, must not exceed $1,000,000
($1,300,000 if one or more of the public
policy goals enumerated in § 120.862(b)
applies to the project) except as
otherwise authorized by statute for a
specific program.

Dated: November 5, 2001.

Hector V. Barreto,

Administrator.

[FR Doc. 01-28371 Filed 11-13-01; 8:45 am]
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 11, 21, and 25

[Docket No. FAA-2001-8994; Amdt. Nos.
11-45, 21-77, 25-99]

RIN 2120-AF68

Type Certification Procedures for
Changed Products

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; delay of compliance
dates.

SUMMARY: The Federal Aviation
Administration (FAA) is delaying the
compliance date of a final rule that
amends the procedural regulations for
certifying changes to type certificated
products. This delay will allow the FAA
to address the complexities of
production design changes by
developing more guidance ensuring the
uniform application of the rule by both
FAA and other civil aviation authorities.
DATES: The mandatory compliance dates
of the rule amending 14 CFR parts 11,
21, and 25 published at 65 FR 36244,
June 7, 2000, are delayed until June 10,
2003.

FOR FURTHER INFORMATION CONTACT:
Randall Petersen, Certification
Procedures Branch (AIR-110), Aircraft
Certification Services, Federal Aviation
Administration, 800 Independence
Avenue, SW, Washington, DC 20591,
telephone (202) 267-9583.
SUPPLEMENTARY INFORMATION:

Background

On June 7, 2000 (65 FR 36244), the
type certification procedures for
changed products final rule became
effective. The FAA established a
mandatory compliance date of
December 10, 2001, for transport
category airplanes and restricted
category airplanes that have been
certified using transport category
standards; and a date of December 9,
2002, for all other category aircraft,
engines, and propellers. The rule
requires, among other things, that an
applicant for a change to a type
certificate must show the changed
product complies with the certification
requirements in effect on the date of
application. (14 CFR 21.101(a)). The
rule also states the applicant may show
the changed product complies with an
earlier amendment of a regulation if the
Administrator determines the change is
“not-significant.” (14 CFR 21.101(b)(1)).
Specifically, in determining the
appropriate certification basis for each
design change requires an assessment
against the automatic criteria of
“significant” as stated in the rule,
coupled with the Administrator’s
discretionary right to consider the
extent of the changes and related
revisions to the regulations. (14 CFR
21.101(b)(1)(i) and (ii)).

During the fifteen months since
publishing the rule, FAA, Transport
Canada Civil Aviation, European Joint
Aviation Authorities, and industry
developed guidance material in the form
of an advisory circular, a draft FAA
order, and related training materials.
Over the last several months, the
aviation industry has questioned the
ability to standardize administrative
procedures, raising a concern that
implementation of the rule may not be
uniform among the aviation
manufacturing communities, both
domestic and international. Based on
this concern, FAA wants to ensure the
implementation procedures for the rule
provide for an equal and balanced
application for all manufacturers, both
domestic and international, and does
not place an undue burden on FAA
Aircraft Certification Offices and other
civil aviation authorities.

To ensure a uniform application of
this rule as it pertains to FAA’s
determination of “significant” and “‘not-

significant” design changes, FAA is
delaying implementing the rule for 18
months, until June 10, 2002, for all
categories of aircraft, engines, and
propellers. The consistency of
implementation will require changes to
the current training materials, the
current advisory material, and
developing harmonized policies and
procedures between FAA and other civil
aviation authorities. This delay will
ensure that FAA and all civil aviation
authorities and industry have sufficient
guidance material, and the associated
training, to implement the provisions of
the rule in a consistent, uniform
manner.

Since the delay in the mandatory
compliance dates of the final rule does
not impose any new requirements or
any added burden on the regulated
public, FAA finds that good cause exists
for immediate adoption of the new
mandatory compliance date without a
30-day notice.

Issued in Washington, DC, on November 7,
2001.

John J. Hickey,

Director, Aircraft Certification Service.

[FR Doc. 01-28498 Filed 11-13-01; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-20-AD; Amendment
39-12498; AD 2001-23-01]

RIN 2120-AA64
Airworthiness Directives; Boeing

Model 737-600, =700, and —800 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Boeing Model 737—
600, —700, and —800 series airplanes,
that currently requires repetitive
inspections of certain elevator hinge
plates, and corrective action, if
necessary. That AD also provides for an
optional replacement of the elevator
hinge plates with new, improved hinge
plates, which would end the repetitive
inspections. This amendment requires
accomplishment of the previously
optional replacement of the elevator
hinge plates with new, improved hinge
plates, as terminating action for the
repetitive inspections. The actions
specified by this AD are intended to
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prevent fatigue cracking of the elevator
hinge plates, which could lead to the
loss of the attachment of the elevator to
the horizontal stabilizer, and
consequent reduced controllability of
the airplane. This action is intended to
address the identified unsafe condition.
DATES: Effective December 19, 2001.
The incorporation by reference of
certain publications listed in the
regulations was approved previously by
the Director of the Federal Register as of
April 9, 2001 (66 FR 16116, March 23,
2001).
ADDRESSES: The service information
referenced in this AD may be obtained
from 2001-NM-20-AD. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Nancy Marsh, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-2028; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 2001-06-08,
amendment 39-12155 (66 FR 16116,
March 23, 2001); which is applicable to
certain Boeing Model 737-600, —700,
and —800 series airplanes; was
published in the Federal Register on
June 29, 2001 (66 FR 34591). The action
proposed to continue to require
repetitive inspections of certain elevator
hinge plates, and corrective action, if
necessary. That AD also provides for an
optional replacement of the elevator
hinge plates with new, improved hinge
plates, which would end the repetitive
inspections. This AD requires
accomplishment of the previously
optional replacement of the elevator
hinge plates with new, improved hinge
plates, as terminating action for the
repetitive inspections.

Comment

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

Extend Compliance Time

The commenter asks that the
compliance time of “Before the
accumulation of 15,000 total flight
cycles, or within 5 years since the
airplane’s date of manufacture,

whichever occurs first,” as specified in
paragraph (b) of the proposed rule, be
extended to whichever occurs later. The
commenter states that this change will
result in an acceptable level of safety,
and allow operators to accomplish the
work within existing maintenance
visits.

The FAA does not agree with the
commenter’s request to extend the
compliance time for the hinge
replacement required by paragraph (b)
of the final rule. With regard to
extending the compliance time to allow
the replacement to be accomplished
within existing maintenance visits, we
have considered factors such as
operators’ maintenance schedules in
setting a compliance time for the
required replacement. We have
determined the compliance time
specified in paragraph (b) of the final
rule is an appropriate compliance time
in which the replacement may be
accomplished during scheduled
airplane maintenance for the majority of
affected operators. Since maintenance
schedules vary from operator to
operator, it would not be possible to
guarantee that all affected airplanes
could be modified during scheduled
maintenance. Therefore, we find the
compliance time represents the
maximum time wherein the affected
airplanes may continue to operate
without compromising safety. No
change to the final rule is necessary.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 84 airplanes
of the affected design in the worldwide
fleet. The FAA estimates that 39
airplanes of U.S. registry will be affected
by this AD.

The inspections that are currently
required by AD 2001-06-08 take
approximately 4 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
currently required actions on U.S.
operators is estimated to be $9,360, or
$240 per airplane, per inspection cycle.

The new replacement that is required
by this AD action will take
approximately 44 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts will cost approximately
$13,116 per airplane. Based on these
figures, the cost impact of the
requirements of this AD on U.S.
operators is estimated to be $614,484, or
$15,756 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-12155 (66 FR
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16116, March 23, 2001), and by adding
a new airworthiness directive (AD),
amendment 39-12498, to read as
follows:

2001-23-01 Boeing: Amendment 39-12498.
Docket 2001-NM-20-AD. Supersedes
AD 2001-06—-08, Amendment 39-12155.

Applicability: Model 737-600, —700, and
—800 series airplanes; line numbers 1 through
84 inclusive; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue cracking of the elevator
hinge plates, which could lead to the loss of
the attachment of the elevator to the
horizontal stabilizer, and consequent reduced
controllability of the airplane, accomplish
the following:

Restatement of Requirements of AD 2001-
06-08

Inspections and Corrective Actions

(a) Prior to the accumulation of 7,000 total
flight cycles or within 90 days after April 9,
2001 (the effective date of AD 2001-06—08),
whichever occurs later, perform high
frequency eddy current and detailed visual
inspections of the hinge plate at elevator
hinge 4, and a detailed visual inspection of
the elevator hinge plate lugs (three locations)
at elevator hinges 3, 5, 6, 7, and 8. Do these
inspections per Part I of the Accomplishment
Instructions of Boeing Service Bulletin 737—
55-1067, dated October 19, 2000. Repeat the
inspections thereafter no later than every
4,000 flight cycles, per the service bulletin,
until paragraph (b) of this AD has been
accomplished. If any cracking or unusual
wear (i.e., elongated holes, loose or missing
nuts or bolts, or missing primer or finish) is
found during any inspection per this
paragraph, before further flight, replace the
affected hinge plate with a new, improved
hinge plate, and modify the elevator upper
skin, the upper and lower hinge covers, and
the upper and lower closure panels, as
applicable, per the service bulletin, except as
provided by paragraph (c) of this AD. Such
replacement and modification ends the
repetitive inspections for the replaced hinge
plate.

Note 2: For the purposes of this AD, a
detailed visual inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally

supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

New Requirements of This AD

Replacement of Hinge Plates

(b) Before the accumulation of 15,000 total
flight cycles, or within 5 years since the
airplane’s date of manufacture, whichever
occurs first: Replace the elevator hinge plates
at hinges 3, 4, 5, 6, 7, and 8, with new,
improved hinge plates; per Part II of the
Accomplishment Instructions of Boeing
Service Bulletin 737-55-1067, dated October
19, 2000, except as provided by paragraph (c)
of this AD. The replacement includes
modification of the elevator upper skin, the
upper and lower hinge covers, and the upper
and lower closure panels, as applicable.
Doing this replacement ends the repetitive
inspections required by this AD.

Exception to Service Bulletin Instructions:
Wear Limits

(c) During the replacement of elevator
hinge plates per paragraph (a) or (b) of this
AD, where Boeing Service Bulletin 737-55—
1067, dated October 19, 2000, specifies to
contact Boeing for wear limits, before further
flight, contact the Manager, Seattle Aircraft
Certification Office (ACO), FAA, or a Boeing
Company Designated Engineering
Representative who has been authorized by
the Manager, Seattle ACO, to make such
findings. For wear limits to be approved by
the Manager, Seattle ACO, as required by this
paragraph, the Manager’s approval letter
must specifically reference this AD.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(f) Except as provided by paragraph (c) of
this AD, the actions shall be done in
accordance with Boeing Service Bulletin
737-55-1067, dated October 19, 2000. This
incorporation by reference was approved
previously by the Director of the Federal
Register as of April 9, 2001 (66 FR 16116,
March 23, 2001). Copies may be obtained
from Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington 98124—

2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Effective Date

(g) This amendment becomes effective on
December 19, 2001.

Issued in Renton, Washington, on
November 5, 2001.

Vi L. Lipski,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 01-28295 Filed 11-13-01; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117
[CGD01-01-195]
RIN 2115-AE47

Drawbridge Operation Regulations:
New Rochelle Harbor, NY

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing temporary regulations
governing the operation of the Glen
Island Bridge, mile 0.8, across the New
Rochelle Harbor at New Rochelle, New
York. This temporary final rule allows
the bridge to remain in the closed
position from 7 a.m. on November 26,
2001 through 5 p.m. on April 26, 2002.
This action is necessary to facilitate
electrical and mechanical repairs at the
bridge.

DATES: This temporary final rule is
effective from November 26, 2001
through April 26, 2002.

ADDRESSES: Documents as indicated in
this preamble are available for
inspection or copying at the First Coast
Guard District Office, 408 Atlantic
Avenue, Boston, Massachusetts, 02110,
7 a.m. to 3 p.m., Monday through
Friday, except Federal holidays. The
telephone number is (617) 223—-8364.
FOR FURTHER INFORMATION CONTACT: Mr.
Joe Schmied, Project Officer, First Coast
Guard District, at (212) 668—7165.

SUPPLEMENTARY INFORMATION:

Regulatory History

Pursuant to 5 U.S.C. 553, a notice of
proposed rulemaking (NPRM) was not
published for this regulation. Good
cause exists for not publishing a notice
of proposed rulemaking (NPRM). This
closure is not expected to have a
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significant impact on navigation.
Known waterway users have been
notified of the closure date and none
objected. Vessel traffic on New Rochelle
Harbor, during the effective period of
the rule, is comprised of recreational
vessels only, which may use an
alternate route to open water, while the
bridge is in a closed position for repairs.
Accordingly, an NPRM was considered
unnecessary.

Moreover, the delay inherent in the
NPRM process is considered contrary to
the public interest. The existing
electrical and mechanical equipment at
the bridge was installed in 1927. The
bridge owner can no longer
satisfactorily maintain this equipment
in reliable operable condition due to its
age and the difficulty in obtaining
replacement parts. The prompt
commencement of the electrical and
mechanical repairs is necessary to
assure safe reliable operation of the

bridge.
Background and Purpose

The Glen Island Bridge, mile 0.8, has
a vertical clearance of 13 feet at mean
high water and 20 feet at mean low
water in the closed position. The
current operating regulations listed at 33
CFR 117.802, require the bridge to open
on signal; except that, from May 1 to
October 31, midnight to 6 a.m., a two-
hour advance notice is required for
bridge openings and from November 1
through April 30, from 8 p.m. to 8 a.m.,
a twenty-four hours advance notice is
required for bridge openings.

The bridge owner, Westchester
Department of Public Works, requested
a temporary change to the operating
regulations governing the Glen Island
Bridge to allow the bridge to remain in
the closed position from 7 a.m. on
November 26, 2001 through 5 p.m. on
April 26, 2002, to facilitate electrical
and mechanical repairs at the bridge.

New Rochelle Harbor is used
exclusively by recreational vessels. All
known recreational boating facilities
and interested parties were contacted
regarding this necessary closure for
bridge maintenance. No objections were
received. Additionally, vessels located
upstream from this bridge have an
alternate route to open water; therefore,
this closure will not have a significant
impact on vessel traffic. The Coast
Guard believes this temporary final rule
is reasonable and will satisfy both the
needs of navigation and the bridge
owner’s maintenance schedule.

Regulatory Evaluation

This temporary final rule is not a
significant regulatory action under
section 3(f) of Executive Order 12866

and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. It has not
been reviewed by the Office of
Management and Budget under that
Order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; Feb. 26, 1979). The Coast
Guard expects the economic impact of
this temporary final rule to be so
minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary. This conclusion is
based on the fact that the mariners can
take an alternate route during this
bridge closure.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612) we considered
whether this temporary final rule would
have a significant economic impact on
a substantial number of small entities.
“Small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This conclusion is based on the fact that
the mariners can take an alternate route
during this bridge closure.

Collection of Information

This temporary final rule does not
provide for a collection of information
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501 et seq.).

Federalism

The Coast Guard has analyzed this
temporary final rule in accordance with
the principles and criteria contained in
Executive Order 12612 and has
determined that this temporary final
rule does not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Environment

The Coast Guard considered the
environmental impact of this temporary
final rule and concluded that, under
Section 2.B.2., Figure 2—1, paragraph
(32)(e), of Commandant Instruction
M16475.1C, this temporary final rule is
categorically excluded from further
environmental documentation because
promulgation of changes to drawbridge
regulations have been found not to have
a significant effect on the environment.
A written “Categorical Exclusion

Determination” is not required for this
temporary final rule.

Indian Tribal Governments

This final rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

List of Subjects in 33 CFR Part 117
Bridges.

Regulations

For the reasons set out in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. From November 26, 2001, through
April 26, 2002, in § 117.802, paragraph
(a)(2) is suspended and paragraph (a)(3)
is temporarily added to read as follows:

§117.802 New Rochelle Harbor.

(a) * *x %

(3) The Glen Island Bridge need not
open for the passage of vessel traffic
from November 26, 2001, through April
26, 2002.

* * * * *
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Dated: October 25, 2001.
G.N. Naccara,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 01-28370 Filed 11-13—01; 8:45 am]
BILLING CODE 4910-15-U

POSTAL SERVICE
39 CFR Part 111

Delivery of Mail to a Commercial Mail
Receiving Agency

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: This final rule amends section
D042.2.0 of the Domestic Mail Manual
(DMM) by adding section D042.2.8 to
provide procedures to identify when an
office business center (OBC) or part of
its operation is considered a commercial
mail receiving agency (CMRA) for postal
purposes.

EFFECTIVE DATE: December 14, 2001.

FOR FURTHER INFORMATION CONTACT:
Denise Love, 703—292-3743.
SUPPLEMENTARY INFORMATION: On July
11, 2001, the Postal Service published
in the Federal Register a proposed rule
to add section D042.2.8 to the Domestic
Mail Manual (66 FR 36224-362260). In
order to accommodate requests for
additional time, the Postal Service
extended the comment period to
September 17, 2001 (66 FR 40663—
40664). The proposed rule provided
procedures to identify when an office
business center (OBC) (sometimes called
corporate executive center) or part of its
operation is considered a commercial
mail receiving agency (CMRA), for
postal purposes.

Background Summary

It is expected that this notice of
proposed rulemaking (NPRM) will be
the culmination of an effort by the
Postal Service to update and clarify its
standards concerning the delivery of
mail to CMRAs. The Postal Service has
long had rules applicable to CMRAs.
Approximately 5 years ago, following
reviews demonstrating confusion
regarding some of the standards and
noncompliance in some instances, the
Postal Service reviewed the standards
and provided useful clarifications and
modifications consistent with changes
in the nature of the industry and the
needs of postal customers. The initial
revisions were published in the Federal
Register (64 FR 14385—-14391) on March
25, 1999.

Traditional CMRAs provide, as a
principal service, mail receipt services
for their customers. Thus, they provide

a mailing address and customers either
pick up mail at an assigned “private
mailbox’ provided at the physical
location of the CMRA, or they have the
mail re-mailed to their actual address or
another address they supply to the
CMRA. The Postal Service has long
required that individuals or businesses
desiring the Postal Service to deliver
their mail to a CMRA fill out a postal
form (PS Form 1583, Application for
Delivery of Mail Through Agent)
authorizing delivery by the Postal
Service. As part of this process, CMRAs
have long been required to verify the
party’s identity. Additionally, CMRAs
have also been required to register with
their local Post Office. Among other
things, the initial NPRM clarified these
requirements. As part of its efforts, the
Postal Service also updated PS Form
1583 and, for the first time, provided a
standard ‘“registration’” form (PS Form
1583—A, Application to Act as a
Commercial Mail Receiving Agency) for
CMRAs.

The initial NPRM (64 FR 14385—
14391), along with modifications that
followed, addressed other issues. For
example, based on privacy concerns
expressed by some customers,
particularly those working out of their
homes and domestic violence victims,
the Postal Service modified existing
rules to limit the release of information
(65 FR 3857—3859). The Postal Service
also clarified the responsibility of
CMRAS to re-mail mail addressed to
former clients, significantly reducing
the length of that obligation. The Postal
Service also adopted addressing
standards for CMRA addresses; no
specific postal standards previously
existed. Nothing in CMRA regulations
had prohibited CMRA customers from
citing the “PMB” (private mailbox)
number assigned by the CMRA as a
“suite,” even though this may have led
some correspondents to believe the
CMRA customer to be located at a
physical office at the CMRA street
address. Under the new standard,
CMRA customers are now given the
option of using “PMB” or the alternative
“#” sign to designate the private
mailbox assigned by the CMRA.

As the Postal Service has become
aware, CMRA-type services are now
offered by businesses other than
traditional CMRAs. These businesses
may primarily offer services other than
CMRA services, but as an additional
business also offer CMRA services. For
example, some firms offering storage
units may also erect mailboxes and
provide mail receipt services to some of
their customers. The CMRA rules are
applicable to all businesses that provide
agent-mailing services to their

customers, whether or not the “CMRA”
label is used to describe the business.
Customers of those businesses that
receive CMRA-type services are
required to follow the same procedures
as CMRA customers.

An OBC is another type of business
that may provide CMRA-type services to
some customers. Generally, OBCs
provide private office space for
customers along with other business
support services. However, some OBCs
have customers who do not rent private
office space, but only use the OBC for
mail receipt (and sometimes other
business support services as well).
These customers may rent meeting
rooms or offices from the OBC on an as-
needed basis. Other customers may rent
private office space on a part-time basis.
These customers generally are not
assigned a specific private office for
their use, but are assigned to use one of
the open private offices in the OBC
when they choose to use their allotted
time. Customers using private offices on
a full- or part-time basis also receive
mail at the OBC address. The policy of
the Postal Service has long been that
OBCs who offer and OBC customers
who receive CMRA-type service should
follow the same procedures as CMRAs
and CMRA customers. However, the
Postal Service had not published clear
guidelines in this area. During its review
of the CMRA standards, the Postal
Service was asked to publish such
guidelines.

Before formally proposing such rules,
the Postal Service asked interested
parties for their views. Some principles
appear relatively clear. OBC customers
who rent private office space on a full-
time basis should not be considered
CMRA customers. Although they do
receive mail at the OBC address, that is
incidental to their tenancy. In contrast,
OBC customers who contract for mail
and other business support services and
are not physically located at the OBC
address should be treated as CMRA
customers. The difficult question is the
treatment of OBC customers who
contract for private office space on a
part-time basis, for example, what part-
time customers should be treated as
CMRA customers for postal purposes?
The Postal Service does not believe that
all part-time customers should be
considered CMRA customers. However,
as the right to occupy space decreases,
the Postal Service believes that, at some
point, mail service becomes a primary
service for the customer rather than
incidental to occupancy of private office
space.

The purpose of the Postal Service’s
rulemaking efforts concerning OBCs was
to provide guidance when an OBC or a
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part of its operation is considered a
CMRA for the purpose of postal
standards. During the discussions held
before rules were formally proposed,
interested parties suggested that the test
be based on the existence of a right to
occupy private office space at the OBC.
The test also included the payment of a
monthly fee of at least $125 for private
office occupancy and a listing in the
office directory, if available, and
conference rooms and other business
support services on demand. The Postal
Service published this as a proposed
test in the February 2, 2000, Federal
Register (65 FR 4918). However, based
on the comments received, many of
which criticized the $125 test, the Postal
Service determined to revise its NPRM.
Again, the Postal Service discussed the
issue with interested parties and an
attempt was made to attain a consensus
based on the number of private office
hours for which the OBC customer
contracted. Some parties wanted a
relatively low number and others, a
higher number. No consensus was
reached. Accordingly, the Postal Service
published a revised NPRM.

Discussion of Comments Received

Comments on the NPRM were due on
or before August 10, 2001. At the
request of a commenter representing the
OBC industry (and echoed by several
other commenters), the Postal Service
reopened the public comment period
with written comments due on or before
September 17, 2001 (66 FR 40663—
40664). The Postal Service received a
total of 117 comments. Of the total
comments, 64 were from individual
owners or officers of OBCs, 41 from
OBC customers, one from the OBC
industry association, and one from a
not-for-profit membership organization.
These comments were largely identical
in content and format, and generally
opposed the NPRM asserting that OBC
part-time customers should not be
considered as CMRA customers. The
Postal Service received 10 comments
that generally opposed the NPRM
asserting that exemption from CMRA
rules should only be for those OBC
customers that occupy private office
space and physically conduct business
at the address indicated. CMRA owners,
franchisers, the CMRA industry
association, a Member of Congress, and
the National Association of Attorneys
General, representing 48 states and the
District of Columbia and Puerto Rico,
submitted these comments. A number of
comments also appeared to include
views on the CMRA rules that were
previously adopted. These comments
are outside the scope of this NPRM.

As foreshadowed in some of the
preproposal discussions described
above, there was no dominant view
expressed by the commenters. While all
were critical of the NPRM to some
extent, there was no consensus as to the
preferred change. That is, some urged a
test so that fewer OBC customers would
be considered CMRA customers for
postal purposes, while others urged a
test so that more OBC customers would
be considered CMRA customers. If
anything, the NPRM appeared to
constitute a middle ground among the
commenters.

View—Fewer OBC Customers
Considered as CMRA Customers

Commenters opposed to consideration
of OBC customers as CMRA customers
rely on the assertion that the North
American Industry Classification
System (NAICS) classifies the OBCs and
CMRAs with different industry codes.
They believe this defines the two as
fundamentally different types of
businesses. Also, some commenters
suggested that, in economic terms, the
Postal Service is attempting to bias
competition in a market broader than
mail receipt.

The Bureau of Census uses the NAICS
in economic surveys to collect data
about business activity. The NAICS
separates businesses within a primary
industrial activity and collects data on
the number of establishments,
employment, payroll, sales, receipts, or
shipments within that segment.

The NPRM does not attempt to
classify an OBC and a CMRA as the
same type of business, nor does it
classify all OBC customers as CMRA
customers. Rather, the NPRM is based
on the principal that persons receiving
similar services should be treated in a
similar manner under our standards,
regardless of the label placed on the
business providing the service.

One commenter stated that “USPS
initiated the extension of the CMRA
regulations to OBC operations at the
behest of the mail and package stores
within the scope of its initial NPRM.”
The commenter also suggested that the
purpose of the NPRM is to protect the
competitive interests of CMRA stores,
including the operations of the Postal
Service subject to the CMRA
regulations.

It is hardly surprising that comments
from the OBC industry would seek to
serve the economic interests of OBCs,
just as it is no surprise that comments
from the CMRA industry sought to
protect its economic interests. There is
nothing improper in this. Indeed, such
comments are extremely useful to the
rulemaking process by ensuring that the

Postal Service understands the potential
consequences of any rules. As the Postal
Service has made clear throughout this
rulemaking process, the final rules seek
to balance numerous interests. These
include both economic and consumer
interests, represented by diverse parties
such as individual postal customers and
mailers, domestic violence victims,
businesses of all sizes, OBCs, CMRAs,
and law enforcement entities. No group
has been favored in this process.

It is also important to note that,
contrary to the apparent belief of these
commenters, Post Office box service is
not subject to CMRA regulations.
However, the CMRA regulations were
designed using current Post Office box
regulations and are similar. Both sets of
standards were designed to serve
consumer protection interests. During
the CMRA rulemaking process, we
revisited the Post Office box regulations
and made revisions to enhance
protection for the American public.

Other commenters observed that they
may change their agreements with OBCs
from year to year and, under the 16-hour
standard, might be considered OBC
customers in some years and CMRA
customers in others. They cited a
concern that this might require new
stationery in order for them to comply
with addressing standards. That is not
the case however, since they might use
the alternative “#” sign to signify their
secondary addresses in either instance.

One commenter asserted that, if his
corporation were deemed a CMRA
customer, the state would revoke its
charter under state law. Questions
concerning eligibility for state charters
are a matter of state, not postal law, and
the Postal Service has no wish to be
involved in such decisions. States are
certainly not required, or encouraged, to
incorporate postal standards into their
corporate laws. In this instance, the
rules in issue are postal addressing
standards that are intended to enable
correspondents to determine if the
sender is physically located at the
address provided. The Postal Service
does not take any position on whether
a corporation considered as a CMRA
customer for purposes of postal
standards should be authorized to
receive a charter under state laws.
Rather, that question is one that should
be decided by each state and its citizens.

View—More OBC Customers
Considered as CMRA Customers

The Postal Service received a
comment from a state government
concerned that ““State anti-fraud efforts
be permitted to coexist with the Postal
Service’s CMRA rules.” The commenter
asked the Postal Service to “expressly
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take a position that state laws that are
more protective of consumers than the
CMRA rules are not preempted.”
Questions as to whether postal statutes
and regulations preempt state laws
ultimately are legal issues for decision
by appropriate courts. Except to the
extent necessary to fulfill postal
responsibilities, the Postal Service does
not desire to interfere with state
activities and understands that state
statutes will not be held preempted by
postal laws and regulations except to
the extent that there is a conflict
between them. United States Postal
Service v. Council of Greenburgh Civic
Associations, 453 U.S. 114 (1981);
United States v. City of Pittsburg,
California, 661 F.2d 783 (9th Cir. 1981).
We expect these instances regarding
state regulation of CMRAs to be rare. For
instance, postal regulations provide that
CMRA customers use one of these
options as secondary address
designations: “PMB” or the alternative
“#.” If a state were to prescribe that
customers subject to its rules use only
one of these options, that would comply
with postal standards. However, if the
state were to prescribe that a third
option be used (e.g. “CMRA Box”), that
would conflict with postal standards
and should be preempted.

Some commenters who urged that
more part-time OBC customers be
treated as CMRA customers for postal
purposes stated that the proposed rule
places CMRAs and their customers at a
competitive disadvantage. Several
commenters pointed out that the 16-
hour standard per month represents
only 2 days (10 percent) of the standard
20-day work month, and that the rule
does not require occupancy, only
payment for the right of occupancy. The
commenters assert that without
standards requiring an actual and
increased physical presence at the
location, it was unlikely that
individuals would be able to find the
OBC customer at the address, even
though their mailing address would
imply a physical presence there. Given
that, these commenters asserted that
there would be little practical difference
between these OBC customers and those
at CMRAs. Some commenters also
pointed out the potential danger that
some customers seeking no more than
mail service might be willing to contract
for private office space with the OBC,
even without any intent to occupy the
space. Finally, one commenter also
stated that the consequences of being
considered a CMRA customer (rather
than an OBC customer) for postal
purﬁoses are relatively light in any case.

There likely is merit to each of these
points. The Postal Service recognizes

the need to balance all interests here,
including economic, consumer, and
mailer concerns. Adopting occupancy
standards and increasing the 16-hours
standard, although likely to yield some
consumer protection benefits, would
likely impose additional costs on OBCs
and their customers. The Postal Service
believes it appropriate to err on the side
of caution and has determined not to
change these standards—with one
exception. Section D042.2.8 (b)(2) has
been revised to make clear that
agreements for the right to private office
space at an OBC must be made at an
appropriate market rate for the location.
This is intended to ensure that
customers seeking CMRA-type service
from an OBC cannot circumvent the
intent of these standards by the
inclusion, in their service agreements
with the OBC, of a provision granting
them the right to occupy office space for
a nominal fee.

To minimize implementation costs for
OBCs and their CMRA customers to
comply with the adopted rules in
section 2.8, 2.5 through 2.7, and all
other applicable postal standards, the
Postal Service has established the
following timeline for compliance to the
rules by the OBC and its CMRA
customers:

1. OBCs with CMRA customers must
complete Form 1583—A to register as a
CMRA and submit it to their local postal
delivery office within 30 days of the
effective date of this rule;

2. OBC customers considered CMRA
customers must complete Form 1583
and submit it to the OBC within 90 days
of the effective date of this rule; and

3. The Postal Service is extending the
deadline for compliance by OBC CMRA
customers with section D042.2.6e,
addressing standards, until November 1,
2002. This allows OBC CMRA
customers to advise correspondents of
their new address and to deplete
existing stationery in the ordinary
course of business. This timeline is
similar to that established for CMRA
customers after the earlier rulemakings.

For the reasons discussed above, the
Postal Service hereby adopts the
following amendments to the Domestic
Mail Manual, which is incorporated by
reference into the Code of Federal
Regulations (see 39 CFR part 111.1).

List of Subjects in 39 CFR Part 111

Postal Service.

PART 111—[AMENDED]

1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,
401, 403, 404, 3001-3011, 3201-3219, 3403—
3406, 3621, 5001.

2. The Domestic Mail Manual (DMM)
is amended by revising module D to
read as follows:

Domestic Mail Manual (DMM)

* * * * *

D Deposit, Collection, and Delivery

* * * * *

D000 Basic Information

* * * * *
D040 Delivery of Mail

D042 Conditions of Delivery

* * * * *

2.0—DELIVERY TO ADDRESSEE’S
AGENT

[Add new 2.8 to read as follows]
2.8 OBC Acting as a CMRA

The procedures for an office business
center (OBC) or part of its operation
acting as a commercial mail-receiving
agency (CMRA) for postal purposes are
as follows:

a. An OBC is a business that operates
primarily to provide private office
facilities and other business support
services to individuals or firms
(customers). OBCs receive single point
delivery. OBC customers that receive
mail at the OBC address will be
considered CMRA customers for postal
purposes under the standards set forth
in b. Parties considered CMRA
customers under this provision must
comply with the standards set forth in
2.5 through 2.7. An OBC must register
as a CMRA by completing PS Form
1583—A, Application to Act as a
Commercial Mail Receiving Agency, and
comply with all other CMRA standards
if one or more customers receiving mail
through its address is considered a
CMRA customer.

b. An OBC customer is considered to
be a CMRA customer for postal
purposes if its written agreement with
the OBC provides for mail service only
or mail and other business support
services (without regard for occupancy
or other services that the OBC might
provide and bill separately).
Additionally, an OBC customer
receiving mail at the OBC address is
considered to be a CMRA customer for
postal purposes if each of the following
is true:

(1) The customer’s written agreement
with the OBC does not provide for the
full-time use of one or more of the
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private offices within the OBC facility;
and

(2) The customer’s written agreement
with the OBC does not provide all of the
following:

(A) The use of one or more of the
private offices within the facility for at
least 16 hours per month at market rate
for the location;

(B) Full-time receptionist service and
live personal telephone answering
service during normal business hours
and voice mail service after hours;

(C) A listing in the office directory, if
available, in the building in which the
OBC is located; and

(D) Use of conference rooms and other
business services on demand, such as
secretarial services, word processing,
administrative services, meeting
planning, travel arrangements, and
videoconferencing.

c. Notwithstanding any other
standards, a customer whose written
agreement provides for mail services
only or mail and other business support
services will not be considered an OBC
customer (without regard for occupancy
or other services that an OBC may
provide and bill for on demand).

d. The Postal Service may request
from the OBC copies of written
agreements or any other documents or
information needed to determine
compliance with these standards.
Failure to provide requested documents
or information might be basis for
suspending delivery service to the OBC
under the procedures set forth in 2.6f
through h.

* * * * *

Notice of issuance of the transmittal
letter will be published in the Federal
Register as provided by 39 CFR 111.3.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 01-28547 Filed 11-13-01; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70

[TN-T5-2001-04; FRL-7103-2]

Clean Air Act Final Full Approval of
Operating Permit Programs;

Tennessee and Memphis-Shelby
County

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final full approval.

SUMMARY: EPA is promulgating full
approval of the operating permit
programs of the Tennessee Department

of Environment and Conservation and
the Memphis-Shelby County Health
Department. These programs were
submitted in response to the directive in
the 1990 Clean Air Act (CAA)
Amendments that permitting authorities
develop, and submit to EPA, programs
for issuing operating permits to all
major stationary sources and to certain
other sources within the permitting
authorities’ jurisdiction. EPA granted
interim approval to the Tennessee and
Memphis-Shelby County operating
permit programs on July 29, 1996.
Tennessee and Memphis-Shelby County
revised their programs to satisfy the
conditions of the interim approval and
EPA proposed full approval in the
Federal Register on March 20, 2001.
Because EPA received adverse
comments on the proposed action, this
action responds to those comments and
promulgates final full approval of the
Tennessee and Memphis-Shelby County
operating permit programs.

EFFECTIVE DATE: November 30, 2001.

ADDRESSES: Copies of the Tennessee and
Memphis-Shelby County submittals and
other supporting documentation used in
developing the final full approval are
available for inspection during normal
business hours at EPA Region 4, Air
Planning Branch, 61 Forsyth Street, SW,
Atlanta, Georgia 30303—8960. Interested
persons wanting to examine these
documents, which are contained in EPA
docket file numbered TN-T5-2001-01,
should make an appointment at least 48
hours before the visiting day.
FOR FURTHER INFORMATION CONTACT: Ms.
Kim Pierce, Regional Title V Program
Manager, Air Planning Branch, EPA, 61
Forsyth Street, SW, Atlanta, Georgia
30303-8960, (404) 562—9124, or
pierce.kim@epa.gov/.
SUPPLEMENTARY INFORMATION: This
section provides additional information
by addressing the following questions:

What is the operating permit
program?

Why is EPA taking this action?

What were the concerns raised by the
commenters?

What is involved in this final action?

What is the effective date of EPA’s full
approval of the Tennessee and
Memphis-Shelby County title V
operating permit programs?

What Is the Operating Permit Program?

Title V of the CAA Amendments of
1990 required all state and local
permitting authorities to develop
operating permit programs that met
certain federal criteria. In implementing
the title V operating permit programs,
the permitting authorities require
certain sources of air pollution to obtain

permits that contain all applicable
requirements under the CAA. The focus
of the operating permit program is to
improve enforcement by issuing each
source a permit that consolidates all of
the applicable CAA requirements into a
federally enforceable document. By
consolidating all of the applicable
requirements for a facility, the source,
the public, and the permitting
authorities can more easily determine
what CAA requirements apply and how
compliance with those requirements is
determined.

Sources required to obtain an
operating permit under the title V
program include: “major”” sources of air
pollution and certain other sources
specified in the CAA or in EPA’s
implementing regulations. For example,
all sources regulated under the acid rain
program, regardless of size, must obtain
operating permits. Examples of major
sources include those that have the
potential to emit 100 tons per year or
more of volatile organic compounds
(VOCGCs), carbon monoxide, lead, sulfur
dioxide, nitrogen oxides (NOx), or
particulate matter (PM;0); those that
emit 10 tons per year of any single
hazardous air pollutant (specifically
listed under the CAA); or those that
emit 25 tons per year or more of a
combination of hazardous air pollutants
(HAPs). In areas that are not meeting the
National Ambient Air Quality Standards
for ozone, carbon monoxide, or
particulate matter, major sources are
defined by the gravity of the
nonattainment classification. For
example, in ozone nonattainment areas
classified as ““serious,”” major sources
include those with the potential of
emitting 50 tons per year or more of
VOCs or NOx.

Why Is EPA Taking This Action?

Where a title V operating permit
program substantially, but not fully, met
the criteria outlined in the
implementing regulations codified at 40
Code of Federal Regulations (CFR) part
70, EPA granted interim approval
contingent on the state revising its
program to correct the deficiencies.
Because the Tennessee and Memphis-
Shelby County operating permit
programs substantially, but not fully,
met the requirements of part 70, EPA
granted interim approval to each
program in a rulemaking published on
July 29, 1996 (61 FR 39335). The interim
approval notice described the
conditions that had to be met in order
for the Tennessee and Memphis-Shelby
County programs to receive full
approval. Interim approval of these
programs expires on December 1, 2001.
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Tennessee and Memphis-Shelby
County fulfilled the conditions of the
interim approval and EPA published a
direct final notice (66 FR 15680, March
20, 2001) to fully approve their
operating permit programs. However,
adverse comments were received in
response to the companion proposal
notice that was also published on March
20, 2001, so the direct final rule was
withdrawn (see 66 FR 24061, May 11,
2001).

What Were the Concerns Raised by the
Commenters?

EPA received three comment letters
during the public comment period. The
National Parks Conservation
Association (NPCA) submitted two
letters, dated April 19, 2001 and June
11, 2001. The Tennessee Valley
Authority (TVA) also submitted a letter
on June 11, 2001. Copies of these letters
are included in the docket file
maintained at the EPA Region 4 office.

1. Letter From NPCA Dated April 19,
2001.

In its April letter, NPCA raised five
issues regarding EPA’s proposed full
approval of the Tennessee operating
permit program. The first issue
concerned EPA’s failure to extend the
public comment period for the proposed
rulemaking published on March 20,
2001. During the initial 30-day public
comment period, NPCA submitted a
Freedom of Information Act request to
EPA for information they believed to be
necessary for their preparation of
comments on the proposed action.
Because NPCA did not receive all of the
desired information until the last day of
the public comment period, they
requested an extension in order to
review the information and prepare
comments. In response to this request,
EPA published a notice (66 FR 24084)
on May 11, 2001, reopening the public
comment period for an additional 30
days.

The second issue concerned EPA’s
incorrect identification, in the direct
final notice published on March 20,
2001, of Paragraph 1200-3-20-.06(5) of
the Tennessee Air Pollution Control
Regulations as part of the federally
approved Tennessee State
Implementation Plan (SIP). Paragraph
1200-3-20-.06(5) states that “[w]here
violations are determined from properly
certified and operating continuous
emission monitors, no notice of
violation(s) will be automatically issued
unless the specified de minimis levels
are exceeded.” EPA concurs with
NPCA'’s comment and clarifies in this
action that Paragraph 1200—-3-20-.06(5)
is not part of the current Tennessee SIP.

As a third issue, NPCA further
requested that if EPA ever acts to
approve Paragraph 1200-3—-20-.06(5) as
part of the Tennessee SIP, then it should
be confirmed that this rule does not
excuse, provide an affirmative defense
for, or automatically exempt any excess
emissions. The NPCA maintained that
Paragraph 1200-3-20-.06(5) should
apply only to the State’s SIP-approved
obligation to automatically issue a
notice of violation for excess emissions.
These comments, however, fall outside
the scope of this rulemaking because
EPA is not taking action on Paragraph
1200-3—-20-.06(5). Tennessee has
submitted Paragraph 1200-3—20-.06(5)
as a SIP revision and EPA will address
NPCA'’s comments when it takes SIP
rulemaking action.

The fourth issue raised by NPCA
involved the inclusion of Paragraph
1200-3-20-.06(5) in Tennessee’s title V
operating permit program even though it
had not been approved into the SIP. Part
70, however, only requires that program
requirements be enforceable as a matter
of state law, not that they be approved
into the SIP prior to incorporation into
a title V program. Moreover, since there
are no federal requirements for
including excess emissions regulations
(such as Tennessee’s Chapter 1200-3—
20) in title V programs, the State sent a
letter to EPA, dated October 16, 2001,
voluntarily requesting that Chapter
1200-3-20 be withdrawn from its title
V program. This action acknowledges
withdrawal of Chapter 1200-3—-20 from
Tennessee’s title V program. For the
record, Memphis-Shelby County has
never submitted its excess emissions
rule to EPA for approval as part of the
County’s operating permit program.

As the fifth issue, NPCA further
contended that Tennessee had used
Paragraph 1200-3-20-.06(5) to undercut
the enforceability of permit limits
derived from applicable requirements.
The NPCA cited a permit condition in
the title V operating permit issued to the
TVA Bull Run plant as an example of
Tennessee’s use of Paragraph 1200-3—
20-.06(5) to weaken an opacity
standard, and NPCA requested EPA to
require that Tennessee withdraw Rule
1200-3-20-.06 from its operating
permit program. As discussed above, the
State sent a letter to EPA on October 16,
2001, voluntarily requesting that
Chapter 1200-3-20 be withdrawn from
its title V program. This action
acknowledges the withdrawal.

Tennessee’s withdrawal of Chapter
1200-3-20 from its operating permit
program does not substantively affect
the use of the permit language that
NPCA believes is problematic.
Specifically, NPCA is concerned about a

provision in the TVA Bull Run title V
permit stating that no automatic notice
of violation shall be issued if the plant
exceeds the applicable opacity standard
for less than two percent of the total
amount of time it operates in a calendar
quarter. The permit condition further
states that “[w]ritten responses to the
quarterly reports of excess emissions
shall constitute prima facie evidence of
compliance with the applicable visible
emission standard.” The NPCA believes
that this permit condition not only
limits the ability of EPA and citizens to
enforce permit conditions independent
of the State, but that it excuses periods
of excess emissions of up to two percent
of the operating time in a calendar
quarter from being violations of the
applicable 20 percent visible emission
standard. Furthermore, NPCA believes
that such a provision violates EPA’s
policy of not approving the use of
“director’s discretion.”

EPA disagrees with NPCA’s
interpretations of the provision in the
TVA Bull Run title V permit. The
condition stating that ‘“no notice of
violation shall be automatically issued
* * *» refers to the automatic issuance
provision in Rule 1200-3-20-.06, which
notifies the regulated community how
Tennessee will proceed when it receives
monitoring information demonstrating
that a violation has occurred. Neither
the permit term or the underlying
regulation stipulate that the Director
may excuse excess emissions. Paragraph
1200-3-20-.06(5) clearly states that
“Where the violations are determined
from properly certified and operated
continuous emission monitors, no
notice of violation(s) will be
automatically issued unless the
specified de minimis emission levels are
exceeded.” The regulation stipulates
that all excess emissions be viewed as
violations of the applicable opacity
standard. Such treatment is consistent
with EPA’s policy as articulated in the
November 2, 1999, guidance
memorandum entitled “State
Implementation Plans (SIPs): Policy
Regarding Excess Emissions During
Malfunctions, Startup, and Shutdown.”
EPA does not believe that Tennessee
can use the language in the TVA Bull
Run permit, or in the underlying
regulation, to excuse violations at the
facility. Moreover, as stated previously,
EPA is not taking action on Rule 1200-
3—-20-.06 in this rulemaking. EPA will,
however, continue to monitor the State’s
use of Rule 1200-3—-20-.06 in permits to
ensure that violations are not excused.

Furthermore, EPA does not believe
that the language in the TVA Bull Run
permit regarding Tennessee’s findings of
compliance restricts the ability of EPA
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and citizens under the CAA to
independently enforce title V operating
permit limitations and conditions, or to
call into question the State’s analyses.
Tennessee is the primary enforcement
authority of the title V operating permit
program in the state, as evidenced by
EPA’s interim approval of the State’s
program (61 FR 39335, July 29, 1996)
and this final full approval. Tennessee’s
properly conducted analysis of a
facility’s compliance status would be
considered prima facie evidence of the
facility’s compliance status. Under the
CAA, EPA or citizens may use direct
emissions monitoring data generated by
continuous emission monitors (CEMs),
as well as any other credible evidence,
to establish or support an independent
effort to determine a facility’s
compliance status.

2. Letter From NPCA Dated June 11,
2001.

In the June letter, NPCA asserted that
EPA cannot grant full approval to
Tennessee’s title V program because the
State is allowed to exclude requirements
from operating permits that should
properly be considered applicable
requirements. The NPCA cited
Subparagraphs 1200-3-9-.02(11)(e)2(ii)
and 1200-3-9-.02(11)(b)5 of the
Tennessee Air Pollution Control
Regulations as allowing the unlawful
exemption of applicable requirements.
However, Subparagraph 1200-3-
9.02(11)(e)2(ii) is a verbatim
incorporation of the federal
requirements found in 40 CFR 70.6(b)(2)
and EPA is not in a position to request
that Tennessee make changes to a
regulation that tracks the equivalent part
70 regulation. EPA encourages the
commenter to provide input into any
future federal rulemaking process on
this issue.

Subparagraph 1200-3-9-.02(11)(b)5,
on the other hand, incorporates
additional language beyond the federal
minimum requirements found in 40
CFR 70.2 for the definition of
“Applicable requirement.” Tennessee’s
definition further specifies that “terms
and conditions that do not implement
relevant requirements of the Federal
Act” are not considered applicable
requirements, and NPCA believes that
this language could be used to designate
conditions from state operating permits
as terms that are not federally
enforceable. EPA concurs with NPCA
that it is not clear why the State added
this language. However, it is consistent
with 40 CFR 70.6(b)(2) and
Subparagraph 1200-3-9-.02(11)(e)2(ii),
which specifies that “* * * the
Technical Secretary shall specifically
designate as not being federally

enforceable under the Federal Act any
terms and conditions included in the
permit that are not required under the
Federal Act or under any of its
applicable requirements.”

EPA does not agree with NPCA that
the additional language in Subparagraph
1200-3-9-.02(11)(b)5, in combination
with Tennessee’s definition of
“Applicable requirements,” gives the
State authority to exclude requirements
from operating permits that should be
considered applicable requirements. As
stated earlier, the intent of the title V
operating permit program is the
consolidation of all federal applicable
requirements for a source in the
operating permit. All federal
requirements applicable to the source,
such as national emissions standards for
hazardous air pollutants, new source
performance standards, and the
applicable requirements of SIPs and
permits issued pursuant to permit
programs approved in the SIP 2, are
federally enforceable by EPA and
citizens under the CAA. If a state does
not want a SIP provision or a condition
from a permit issued pursuant to a SIP-
approved program to be federally
enforceable, it must take appropriate
steps, in accordance with the
substantive and procedural
requirements in title I of the CAA, to
remove those conditions from the SIP or
the permit. If there is no such removal
and the SIP provision or permit
condition is not carried over to the title
V operating permit, then that title V
permit would be subject to an objection
by EPA pursuant to 40 CFR 70.8(c).

As part of its oversight role, EPA has
undertaken a detailed review of at least
10 percent of Tennessee’s title V
operating permits, and a cursory review
of numerous other operating permits,
prior to issuance by the State. During
these reviews, EPA has not found
evidence that the State is not including
conditions from permits issued
pursuant to SIP-approved programs in
its title V operating permits. Moreover,
no evidence was presented by NPCA of
Tennessee’s failure to adequately
implement this requirement of the title
V program. EPA does, however, agree
that the additional language in
Subparagraph 1200-3-9-.02(11)(b)5
could be misinterpreted, and will
request that Tennessee make
clarifications in a future rulemaking.
EPA will also ensure that the State
continues to include all applicable

1These programs include major and minor new
source review (NSR), prevention of significant
deterioration (PSD), and federally enforceable state
operating permit (FESOP) programs.

requirements in its title V operating
permits.

3. Letter From TV A Dated June 11, 2001.

In its letter, TVA expressed support
for EPA’s full approval of the Tennessee
and Memphis-Shelby County operating
permit programs, as well as concern that
the adverse comments submitted by
NPCA also affected full approval of the
Memphis-Shelby County program.
Because NPCA’s comments solely
concerned Tennessee’s program, TVA
recommended that EPA immediately
publish a notice fully approving the
Memphis-Shelby County program and
clarifying that the reopened public
comment period only applied to the
Tennessee program. EPA does not agree
with TVA’s conclusion.

Because Memphis-Shelby County
incorporates the State’s regulations, the
comments received on the Tennessee
operating permit program could have
also applied to the County’s program.
Not only was EPA statutorily required to
withdraw the direct final notice if any
adverse comments were received, but
the potential existed for NPCA’s
comments to have affected the
Memphis-Shelby County program.

What Is Involved in This Final Action?

Based on analysis of the comments
received, EPA has determined that the
concerns raised do not constitute
deficiencies in the Tennessee title V
operating permit program. Tennessee
and Memphis-Shelby County have
fulfilled the conditions of the interim
approval granted on July 29, 1996, and
EPA is taking final action by this notice
to fully approve their operating permit
programs. EPA is also taking action to
approve other program changes made by
Tennessee since the interim approval
was granted. For detailed information
regarding the program revisions, please
refer to the Federal Register notices
published on March 20, 2001, and to the
information contained in the docket
files.

What Is the Effective Date of EPA’s Full
Approval of the Tennessee and
Memphis-Shelby County Title V
Operating Permit Programs?

EPA is using the good cause exception
under the Administrative Procedure Act
(APA) to make full approval of the
Tennessee and Memphis-Shelby County
operating permit programs effective on
November 30, 2001. In relevant part,
section 553(d) of the APA provides that
publication of ““a substantive rule shall
be made not less than 30 days before its
effective date, except—* * * (3) as
otherwise provided by the agency for
good cause found and published with
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the rule. Good cause may be supported
by an agency determination that a delay
in the effective date is “impracticable,
unnecessary, or contrary to the public
interest.” EPA believes that it is
necessary and in the public interest to
make this action effective sooner than
30 days following publication. In this
case, EPA believes that it is in the
public interest for full approval of the
Tennessee and Memphis-Shelby County
programs to take effect before December
1, 2001, which is the date that interim
approval of these programs expires. In
the absence of full approval taking effect
before the interim approval expires,
federal operating permit programs
pursuant to 40 CFR part 71 would
automatically take effect on December 1,
2001. Since these federal programs
would remain in place until the
effective date(s) of fully-approved
Tennessee and Memphis-County
programs, the resulting changes could
cause confusion for sources and the
public with regards to permitting
obligations.

Furthermore, a delay in the effective
date is not necessary because Tennessee
and Memphis-Shelby County have been
administering interim approved
operating permit programs for more
than five years. Through this action,
EPA is approving a few revisions to the
existing and currently operational
programs. The change from an interim
approved program, which substantially
but not fully met the part 70
requirements, to a fully approved
program is relatively minor, especially
when compared to the differences
between a state or local program and the
federal program. In addition, since
sources are already complying with the
revisions in the Tennessee and
Memphis-Shelby County programs as a
matter of state and local law, there is
little or no additional burden with
complying with these requirements
under fully-approved programs.

Administrative Requirements
A. Docket

Copies of the Tennessee and
Memphis-Shelby County submittals and
other supporting documentation used in
developing the final full approval are
contained in docket files maintained at
the EPA Region 4 office. The docket is
an organized and complete file of all the
information submitted to, or otherwise
considered by, EPA in the development
of this proposed full approval. The
primary purposes of the docket are: (1)
To allow interested parties a means to
identify and locate documents so that
they can effectively participate in the
approval process, and (2) to serve as the

record in case of judicial review. The
docket files are available for public
inspection at the location listed under
the ADDRESSES section of this document.

B. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled “Regulatory Planning and
Review.”

C. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997)
applies to any rule that: (1) Is
determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it is not an
economically significant regulatory
action as defined in Executive Order
12866, and it does not involve decisions
intended to mitigate environmental
health or safety risks.

D. Executive Order 13132

This rule does not have Federalism
implications because it will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, “Federalism”
(64 FR 43255, August 10, 1999). This
rule merely approves existing
requirements under state law, and does
not alter the relationship or the
distribution of power and
responsibilities between the state and
the federal government established in
the CAA.

E. Executive Order 13175

This rule does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
federal government and Indian tribes, as
specified by Executive Order 13175,
“Consultation and Coordination with

Indian Tribal Governments” (65 FR
67249, November 9, 2000).

F. Executive Order 13211

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001), because it is
not a significant regulatory action under
Executive Order 12866.

G. Regulatory Flexibility Act

The Regulatory Flexibility Act
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

This rule will not have a significant
impact on a substantial number of small
entities because operating permit
program approvals under section 502 of
the CAA do not create any new
requirements but simply approve
requirements that the state is already
imposing. Therefore, because this
approval does not create any new
requirements, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities.

H. Unfunded Mandates Reform Act

Under sections 202 of the Unfunded
Mandates Reform Act of 1995, EPA
must prepare a budgetary impact
statement to accompany any proposed
or final rule that includes a federal
mandate that may result in estimated
costs to state, local, or tribal
governments in the aggregate, or to the
private sector, of $100 million or more.
Under section 205, EPA must select the
most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires EPA to establish a
plan for informing and advising any
small governments that may be
significantly or uniquely impacted by
the rule.

EPA has determined that the approval
action proposed does not include a
federal mandate that may result in
estimated costs of $100 million or more
to either state, local, or tribal
governments in the aggregate, or to the
private sector. This federal action
approves pre-existing requirements
under state or local law, and imposes no
new requirements. Accordingly, no
additional costs to state, local, or tribal
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governments, or to the private sector,
result from this action.

I. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use “voluntary
consensus standards” (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

In reviewing operating permit
programs, EPA’s role is to approve state
choices, provided that they meet the
criteria of the CAA and EPA’s
regulations codified at 40 CFR part 70.
In this context, in the absence of a prior
existing requirement for the state to use
VCS, EPA has no authority to
disapprove an operating permit program
for failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews an operating
permit program, to use VCS in place of
an operating permit program that
otherwise satisfies the provisions of the
CAA. Thus, the requirements of section
12(d) of NTTAA do not apply.

J. Paperwork Reduction Act

This action will not impose any
collection of information subject to the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq., other than
those previously approved and assigned
OMB control number 2060-0243. For
additional information concerning these
requirements, see 40 CFR part 70. An
agency may not conduct or sponsor, and
a person is not required to respond to,

a collection of information unless it
displays a currently valid OMB control
number.

K. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule

may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2).

List of Subjects in 40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Operating permits, Reporting
and recordkeeping requirements.

Authority: 42 U.S.C. 7401-7671q.

Dated: November 2, 2001.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

For reasons set out in the preamble,
title 40, chapter I, of the Code of Federal
Regulations is amended as follows:

PART 70—[AMENDED]

1. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

2. Appendix A to part 70 is amended
by revising the entry for Tennessee to
read as follows:

Appendix A to Part 70—Approval
Status of State and Local Operating
Permits Programs

* * * * *
Tennessee

(a)(1) Tennessee Department of
Environment and Conservation: submitted on
November 10, 1994, and supplemented on
December 5, 1994, August 8, 1995, January
17, 1996, January 30, 1996, February 13,
1996, April 9, 1996, June 4, 1996, June 12,
1996, July 3, 1996, and July 15, 1996; interim
approval effective on August 28, 1996;
interim approval expires on December 1,
2001.

(2) Revisions submitted on July 15, 1997,
June 16, 1998, February 5, 1999, February 24,
1999, March 5, 1999, June 16, 1999, ]uly 2,
1999, November 30, 1999, December 30,
1999, August 21, 2000, and October 16, 2001.
The rule revisions contained in the February
5, 1999, February 24, 1999, March 5, 1999,
June 16, 1999, and December 30, 1999,
submittals adequately addressed the
conditions of the interim approval effective
on August 28, 1996, and which would expire
on December 1, 2001. The State’s operating
permit program is hereby granted final full
approval effective on November 30, 2001.

(b)(1) Chattanooga-Hamilton County Air
Pollution Control Bureau: submitted on
November 22, 1993, and supplemented on
January 23, 1995, February 24, 1995, October
13, 1995, and March 14, 1996; full approval
effective on April 25, 1996.

(2) [Reserved]

(c)(1) Knox County Department of Air
Quality Management: submitted on
November 12, 1993, and supplemented on
August 24, 1994, January 6, 1995, January 19,
1995, February 6, 1995, May 23, 1995,
September 18, 1995, September 25, 1995, and
March 6, 1996; full approval effective on May
30, 1996.

(2) [Reserved]

(d)(1) Memphis-Shelby County Health
Department: submitted on June 26, 1995, and
supplemented on August 22, 1995, August
23, 1995, August 24, 1995, January 29, 1996,
February 7, 1996, February 14, 1996, March
5, 1996, and April 10, 1996; interim approval
effective on August 28, 1996; interim
approval expires December 1, 2001.

(2) Revisions submitted on October 11,
1999 and May 2, 2000. The rule revisions
contained in the May 2, 2000, submittal
adequately addressed the conditions of the
interim approval effective on August 28,
1996, and which would expire on December
1, 2001. The County’s operating permit
program is hereby granted final full approval
effective on November 30, 2001.

(e)(1) Metropolitan Health Department of
Nashville-Davidson County: submitted on
November 13, 1993, and supplemented on
April 19, 1994, September 27, 1994,
December 28, 1994, and December 28, 1995;
full approval effective on March 15, 1996.

(2) Revisions submitted on December 10,
1996, August 27, 1999, and December 6,
1999.

Revised approval effective on August 7,
2000.

* * * * *

[FR Doc. 01-28505 Filed 11-13-01; 8:45 am]
BILLING CODE 6560-50—P
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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50

Standards for Combustible Gas
Control System in Light-Water-Cooled
Power Reactors

AGENCY: U.S. Nuclear Regulatory
Commission.

ACTION: Availability of draft rule
wording.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is making available
the draft wording of a possible
amendment of its regulations. The
proposal would amend 10 CFR 50.44,
“Standards for combustible gas control
system in light-water-cooled power
reactors,” and associated regulations
based on experience gained from a
fundamental reevaluation of the need
for the regulation, the application of risk
insights, and the incorporation of
performance-based concepts, to the
degree practicable. The proposed
changes effectively “rebaselines” the
existing regulation for current licensees
and consolidates combustible gas
control regulations for future applicants
and licensees. The changes should
reduce the regulatory burden for all
applicants and licensees and improve
the effectiveness of 10 CFR 50.44.
Additional conforming changes to 10
CFR 50.34, 50.46, and 10 CFR part 52
are also identified. The availability of
the draft wording is intended to inform
stakeholders of the current status of the
NRC staff’s activities to amend 10 CFR
50.44 and to provide stakeholders the
opportunity to comment on the draft
changes. The NRC staff has also
provided additional information within
the body of the draft rule language
which is bracketed (‘[ 1) to facilitate
understanding of the staff’s intent and
the development of guidance for the
proposed rule. As a result of the draft
wording changes, certain technical
specifications in the standard technical
specifications can be deleted or
modified. The NRC staff is also making

the draft technical specification changes
associated with the draft wording of 10
CFR 50.44 available for stakeholders
comments. The draft changes to
NUREGs 1430, 1431, 1432, 1433, and
1434 are attached.
DATES: Comments should be submitted
by December 31, 2001. Any comments
received after this date may not be
considered during drafting of the
proposed rule. Because of scheduling
considerations in preparing a proposed
rule, the NRC staff requests that
stakeholders provide their comments at
their earliest convenience before the end
of the comment period, if practicable.
ADDRESSES: Submit written comments
to: Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, Attention: Rulemakings and
Adjudications Staff, Mail Stop O-16C1
or deliver written comments to One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland, between 7:30
a.m. and 4:15 p.m. on Federal workdays.
You may also provide comments via
the NRC’s interactive rulemaking Web
site through the NRC’s home page at
http://ruleforum.lInl.gov. This site
provides the capability to upload
comments as files (any format), if your
web browser supports that function. For
information about the interactive
rulemaking Web site, contact Ms. Carol
Gallagher at (301) 415-5905 or by e-mail
to cag@nrc.gov. Copies of any comments
received and certain documents related
to this rulemaking may be examined at
the NRC Public Document Room,
located at One White Flint North, 11555
Rockville Pike (first floor), Rockville,
Maryland. The NRC maintains an
Agencywide Documents Access and
Management System (ADAMS), which
provides text and image files of NRC’s
public documents. These documents
may be accessed through the NRC’s
Public Electronic Reading Room on the
Internet at http://www.nrc.gov/NRC/
ADAMS/index.html. If you do not have
access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC
Public Document Room (PDR) Reference
staff at 1-800-397—4209, 301-415—4737
or by email to pdr@nrc.gov.
FOR FURTHER INFORMATION CONTACT:
Anthony W. Markley, Risk-Informed
Initiatives, Environmental,
Decommissioning, and Rulemaking
Branch, Division of Regulatory
Improvement Programs, Office of

Nuclear Reactor Regulation, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—0001;
Telephone: (301) 415—-3165; Internet:
awm@nrc.gov.

SUPPLEMENTARY INFORMATION: Since the
Commission published a Policy
Statement on the Use of Probabilistic
Risk Assessment in 1995, the NRC
staff’s efforts to consider risk insights in
the regulatory infrastructure have
evolved over the years. In SECY-98—
0300, dated December 23, 1998, under
Option 3, the staff proposed to add
provisions to Part 50 for risk-informed
alternative regulations, revise existing
requirements to reflect risk-informed
considerations, and to remove
unnecessary or ineffective regulations.
In SECY-00-0198, dated September 14,
2000, the staff provided specific
recommendations for risk-informed
changes to 10 CFR 50.44. In a Staff
Requirements Memorandum dated
January 19, 2001, the Commission
directed the staff to proceed with risk-
informed revisions to 10 CFR 50.44. In
SECY-01-0162, dated August 23, 2001,
the NRC staff subsequently
communicated to the Commission its
recommended approach and discussed
issues involving 10 CFR 50.44.

During the development of the Option
3 effort, Mr. Bob Christie of Performance
Technology, Inc. submitted letters dated
October 7 and November 9, 1999 that
requested changes to the regulations in
10 CFR 50.44. These letters have been
characterized as a petition for
rulemaking and assigned the Docket No.
PRM-50-68. The petition was
published for comment in the Federal
Register on January 12, 2000 (65 FR
1829). The issues associated with 10
CFR 50.44 which were raised by the
petitioner were discussed in SECY-00—
0198 and will be addressed in the
proposed rulemaking.

The NRC also received a petition for
rulemaking filed by the Nuclear Energy
Institute. The petition was docketed on
April 12, 2000, and has been assigned
Docket No. PRM-50-71. The petition
was published for comment in the
Federal Register on May 30, 2000 (65
FR 34599). The petitioner requests that
the NRC amend its regulations to allow
nuclear power plant licensees to use
zirconium-based cladding materials
other than zircaloy or ZIRLO, provided
the cladding materials meet the
requirements for fuel cladding
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performance and have received
approval by the NRC staff. The
petitioner believes the proposed
amendment would improve the
efficiency of the regulatory process by
eliminating the need for individual
licensees to obtain exemptions to use
advanced cladding materials which
have already been approved by the NRC.
The issues associated with 10 CFR 50.44
which were raised by the petitioner will
also be addressed in the proposed
rulemaking.

The NRC has now developed draft
wording for the changes to its
regulations and has made them
available on the NRC’s rulemaking Web
site at http://ruleforum.llnl.gov. This
draft rule language is preliminary and
may be incomplete in one or more
respects. This draft rule language was
released to inform stakeholders of the
current status of the 10 CFR 50.44
update rulemaking and to provide
stakeholders with an opportunity to
comment on the draft revisions.
Comments received prior to publishing
the proposed rule will be considered in
the development of the proposed rule.
Comments may be provided through the
rulemaking Web site at http://
ruleforum.lInl.gov or by mail as
indicated under the ADDRESSES heading.
The NRC may post updates periodically
on the rulemaking Web site that may be
of interest to stakeholders.

Dated at Rockville, Maryland, this 29th day
of October 2001.

For the Nuclear Regulatory Commission.
Cynthia A. Carpenter,

Chief, Risk-Informed Initiatives,
Environmental, Decommissioning, and
Rulemaking Branch, Division of Regulatory
Improvement Programs, Office of Nuclear
Reactor Regulation.

[FR Doc. 01-28398 Filed 11-13-01; 8:45 am]
BILLING CODE 7590-01-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
RIN 3150-AG87

List of Approved Spent Fuel Storage
Casks: FuelSolutions ™ Revision

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is proposing to
amend its regulations revising the BNFL
Fuel Solutions (FuelSolutions ™) cask
system listing within the “List of
Approved Spent Fuel Storage Casks” to
include Amendment No. 2 to the

Certificate of Compliance. Amendment
No. 2 would modify the Technical
Specifications (TS). The current TS
require that if the W74 canister is
required to be removed from its storage
cask, then the canister must be returned
to the spent fuel pool. The modified TS
will allow the W74 canister to be placed
in the transfer cask until the affected
storage cask is repaired or replaced. The
TS would also be modified to clarify the
description of the other non-fissile
material permitted to be stored in the
W74 canister and to revise the
temperatures to correspond to the liner
thermocouples. Specific changes would
be made to TS Tables 2.1-3 and 2.1-4;
TS 3.3.2 and 3.3.3; and the bases for TS
3.3.2 and 3.3.3. No changes would be
made to the conditions of the Certificate
of Compliance.

DATES: Comments on the proposed rule
must be received on or before December
14, 2001.

ADDRESSES: Submit comments to:
Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, Attn: Rulemakings and
Adjudications Staff.

Deliver comments to 11555 Rockville
Pike, Rockville, MD, between 7:30 a.m.
and 4:15 p.m. on Federal workdays.

Certain documents related to this
rulemaking, as well as all public
comments received on this rulemaking,
may be viewed and downloaded
electronically via the NRC’s rulemaking
Web site at http://ruleforum.linl.gov.
You may also provide comments via
this web site by uploading comments as
files (any format) if your web browser
supports that function. For information
about the interactive rulemaking site,
contact Ms. Carol Gallagher, (301) 415—
5905; e-mail CAG@nrc.gov.

Certain documents related to this rule,
including comments received by the
NRC, may be examined at the NRC
Public Document Room, 11555
Rockville Pike, Rockville, MD. For more
information, contact the NRC Public
Document Room (PDR) Reference staff
at 1-800-397-4209, 301-415—-4737 or
by e-mail to pdr@nrc.gov.

Documents created or received at the
NRC after November 1, 1999 are also
available electronically at the NRC’s
Public Electronic Reading Room on the
Internet at hitp://www.nrc.gov/NRC/
ADAMS/index.html. From this site, the
public can gain entry into the NRC’s
Agencywide Documents Access and
Management System (ADAMS), which
provides text and image files of NRC’s
public documents. An electronic copy
of the proposed Certificate of
Compliance (CoC) and preliminary
safety evaluation report (SER) can be

found under ADAMS Accession No.
ML012680428. If you do not have access
to ADAMS or if there are problems in
accessing the documents located in
ADAMS, contact the NRC PDR
Reference staff at 1-800—-397—4209, 301—
415-4737or by e-mail to pdr@nrc.gov.

FOR FURTHER INFORMATION CONTACT.:
Merri Horn, telephone (301) 415-8126,
e-mail, mlh1@nrc.gov of the Office of
Nuclear Material Safety and Safeguards,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555—0001.

SUPPLEMENTARY INFORMATION: For
additional information see the direct
final rule published in the final rules
section of this Federal Register.

Procedural Background

This rule is limited to the changes
contained in Amendment 2 to CoC No.
1026 and does not include other aspects
of the FuelSolutions ™ cask system
design. The NRC is using the direct final
rule procedure to issue this amendment
because it represents a limited and
routine change to an existing CoC that
is expected to be noncontroversial.
Adequate protection of public health
and safety continues to be ensured.

Because NRC considers this action
noncontroversial and routine, the
proposed rule is being published
concurrently with a direct final rule.
The direct final rule will become
effective on January 28, 2002. However,
if the NRC receives significant adverse
comments by December 14, 2001, then
the NRC will publish a document that
withdraws this action and will address
the comments received in response to
the proposed amendments published
elsewhere in this issue of the Federal
Register. A significant adverse comment
is a comment where the commenter
explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. A
comment is adverse and significant if:

(1) The comment opposes the rule and
provides a reason sufficient to require a
substantive response in a notice-and-
comment process. For example, in a
substantive response:

(a) The comment causes the NRC staff
to reevaluate (or reconsider) its position
or conduct additional analysis;

(b) The comment raises an issue
serious enough to warrant a substantive
response to clarify or complete the
record; or

(c) The comment raises a relevant
issue that was not previously addressed
or considered by the NRC staff.

(2) The comment proposes a change
or an addition to the rule, and it is
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apparent that the rule would be
ineffective or unacceptable without
incorporation of the change or addition.

(3) The comment causes the NRC staff
to make a change to the CoC or TS.

These comments will be addressed in
a subsequent final rule. The NRC will
not initiate a second comment period on
this action.

List of Subjects in 10 CFR Part 72

Administrative practice and
procedure, Criminal penalties,
Manpower training programs, Nuclear
materials, Occupational safety and
health, Penalties, Radiation protection,
Reporting and recordkeeping
requirements, Security measures, Spent
fuel, Whistleblowing.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 553, the NRC
is proposing to adopt the following
amendments to 10 CFR part 72.

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL AND HIGH-LEVEL
RADIOACTIVE WASTE

1. The authority citation for Part 72
continues to read as follows:

Authority: Secs. 51, 53, 57, 62, 63, 65, 69,
81,161, 182, 183, 184, 186, 187, 189, 68 Stat.
929, 930, 932, 933, 934, 935, 948, 953, 954,
955, as amended, sec. 234, 83 Stat. 444, as
amended (42 U.S.C. 2071, 2073, 2077, 2092,
2093, 2095, 2099, 2111, 2201, 2232, 2233,
2234, 2236, 2237, 2238, 2282); sec. 274, Pub.
L. 86—373, 73 Stat. 688, as amended (42
U.S.C. 2021); sec. 201, as amended, 202, 206,
88 Stat. 1242, as amended, 1244, 1246 (42
U.S.C. 5841, 5842, 5846); Pub. L. 95-601, sec.
10, 92 Stat. 2951 as amended by Pub. L. 102—
486, sec. 7902, 106 Stat. 3123 (42 U.S.C.
5851); sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332); secs. 131, 132, 133, 135,
137, 141, Pub. L. 97—425, 96 Stat. 2229, 2230,
2232, 2241, sec. 148, Pub. L. 100-203, 101
Stat. 1330-235 (42 U.S.C. 10151, 10152,
10153, 10155, 10157, 10161, 10168).

Section 72.44(g) also issued under secs.
142(b) and 148(c), (d), Pub. L. 100-203, 101
Stat. 1330-232, 1330-236 (42 U.S.C.
10162(b), 10168(c),(d)). Section 72.46 also
issued under sec. 189, 68 Stat. 955 (42 U.S.C.
2239); sec. 134, Pub. L. 97-425, 96 Stat. 2230
(42 U.S.C. 10154). Section 72.96(d) also
issued under sec. 145(g), Pub. L. 100-203,
101 Stat. 1330-235 (42 U.S.C. 10165(g)).
Subpart J also issued under secs. 2(2), 2(15),
2(19), 117(a), 141(h), Pub. L. 97-425, 96 Stat.
2202, 2203, 2204, 2222, 2244, (42 U.S.C.
10101, 10137(a), 10161(h)). Subparts K and L
are also issued under sec. 133, 98 Stat. 2230
(42 U.S.C. 10153) and sec. 218(a), 96 Stat.
2252 (42 U.S.C. 10198).

2.In §72.214, Certificate of
Compliance 1026 is revised to read as
follows:

§72.214 List of approved spent fuel
storage casks.
* * * * *

Certificate Number: 1026.

Initial Certificate Effective Date:
February 15, 2001.

Amendment Number 1 Effective Date:
May 14, 2001.

Amendment Number 2 Effective Date:
January 28, 2002.

SAR Submitted by: BNFL Fuel
Solutions.

SAR Title: Final Safety Analysis
Report for the FuelSolutions™ Spent
Fuel Management System.

Docket Number: 72—1026.

Certificate Expiration Date: February
15, 2021.

Model Number: WSNF-220, WSNF—
221, and WSNF-223 systems; W—150
storage cask; W—100 transfer cask; and
the W-21 and W-74 canisters.

* * * * *

Dated at Rockville, Maryland, this 25th day
of October, 2001.

For the Nuclear Regulatory Commission.
William F. Kane,
Acting Executive Director for Operations.
[FR Doc. 01-28512 Filed 11-13-01; 8:45 am]
BILLING CODE 7590-01-P

DEFENSE NUCLEAR FACILITIES
SAFETY BOARD

10 CFR Part 1707

Testimony by DNFSB Employees and
Production of Official Records in Legal
Proceedings

AGENCY: Defense Nuclear Facilities
Safety Board (DNFSB).

ACTION: Proposed rule.

SUMMARY: The Defense Nuclear
Facilities Safety Board (DNFSB) is
issuing a proposed rule that sets forth
procedures that requesters would have
to follow when making demands or
requests to a DNFSB employee to
produce official records or information
or to provide testimony relating to
official information in connection with
a legal proceeding in which the DNFSB
is not a party. This proposed rule
establishes procedures to respond to
such demands and requests in an
orderly and consistent manner. The
rule, among other benefits, promotes
uniformity in decisions, protects
confidential information, provides
guidance to requesters, and reduces the
potential for both inappropriate

disclosures of official information and
wasteful allocation of agency resources.
DATES: Comments must be received on
or before December 14, 2001.
ADDRESSES: Send comments to Richard
A. Azzaro, General Counsel, Defense
Nuclear Facilities Safety Board, 625
Indiana Avenue, NW., Suite 700,
Washington, DC 20004-2901.

FOR FURTHER INFORMATION CONTACT:
Richard A. Azzaro, General Counsel,
Defense Nuclear Facilities Safety Board,
625 Indiana Avenue, NW., Suite 700,
Washington, DC 20004-2901, telephone:
202-694-7062; FAX: 202—208-6518.
SUPPLEMENTARY INFORMATION:

Background

The Defense Nuclear Facilities Safety
Board may receive subpoenas and
requests for DNFSB employees to
provide evidence in litigation in which
the DNFSB is not a party. These
subpoenas and requests may also be for
DNFSB records that are not available to
the public under the Freedom of
Information Act. Also, DNFSB could
receive subpoenas or requests for
DNFSB employees to appear as
witnesses in litigation in conjunction
with a request for nonpublic records.

Responding to such demands and
requests could divert DNFSB resources
from their congressionally mandated
functions. The proposed regulation will
ensure a more efficient use of DNFSB
resources, minimize the possibility of
involving DNFSB in issues unrelated to
its responsibilities, promote uniformity
in responding to such requests and
subpoenas, and maintain impartiality of
DNFSB in matters that are in dispute
between other parties. It also serves
DNFSB’s duty to protect sensitive,
confidential, and privileged information
and records.

Furthermore, responding to such
demands and requests could also result
in significant disruption in a DNFSB
employee’s work schedule. The result is
that employees may be diverted from
performing their official duties in order
to respond to requests from parties in
litigation. In order to address this
problem, many agencies over the years
have issued “Touhy” regulations that
are similar to this proposed regulation,
governing the circumstances and
manner in which an employee may
respond to demands for testimony or for
the production of documents. Such a
regulation was upheld by the United
States Supreme Court in United States
ex rel. Touhy v. Ragen, 340 U.S. 462
(1951).

In Touhy, the Supreme Court held
that a Department of Justice (DOJ)
official, acting on order of the Attorney
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General, could not be held in contempt
for declining to produce records in
response to a subpoena. The employee’s
refusal was based upon a DOJ regulation
that prohibited disclosure of agency
files, documents, records, or
information without the express
approval of the Attorney General. The
Court upheld the validity of the DOJ
regulation, reasoning that it was
appropriate for the Attorney General to
prescribe regulations not inconsistent
with law for the custody, use, and
preservation of records, papers, and
property pertaining to the Department of
Justice.

Briefly summarized, this proposed
rule would prohibit disclosure of
nonpublic official records or testimony
by DNFSB employees unless
authorization is provided pursuant to
the rule (§§1707.201 and 1707.203).
The proposed rule identifies the factors
that DNFSB will consider in making
determinations in response to such
requests and what information
requesters must provide (§§ 1707.202
and 1707.203). The proposed rule also
specifies when the request should be
submitted (§ 1707.203), the time period
for review (§ 1707.205), potential fees
(§1707.301), and, if a request is granted,
any restrictions that may be placed on
the disclosure of records or the
appearance of a DNFSB employee as a
witness (§§1707.207 and 1707.208). The
charges for witnesses are the same as
those provided by the Federal courts;
and the fees related to production of
records are the same as those charged
under FOIA. The charges for time spent
by an employee to prepare for testimony
and for certification of records by
DNFSB are authorized under 31 U.S.C.
9701, which permits an agency to
charge for services or things of value
that are provided by the agency.

The proposed rule applies to a broad
range of matters in any legal proceeding
in which DNFSB is not a named party.
It also applies to former and current
DNFSB employees (as well as DNFSB
consultants and advisors). Former
employees are prohibited from testifying
about specific matters for which they
had responsibility during their active
employment unless permitted to testify
as provided in the proposed rule. They
would not be barred from appearing to
testify about general matters
unconnected with the specific matters
for which they had responsibility.

The proposed DNFSB rule is internal
to the agency, and is essentially
procedural, not substantive. It would
not create a right to obtain official
records or the testimony of a DNFSB
employee nor would it create any
additional right or privilege not already

available to DNFSB to deny any demand
or request therefor. However, failure to
comply with the procedures in the
proposed rule would be a basis for
denying a demand or request submitted
to DNFSB.

Matters of Regulatory Procedure

Administrative Procedure Act

This rulemaking is in compliance
with the Administrative Procedure Act
(5 U.S.C. 553) and allows for a 30-day
comment period. Interested persons are
invited to submit written comments to
DNFSB on this proposed regulation, to
be received on or before December 14,
2001. The Defense Nuclear Facilities
Safety Board will review all comments
received and consider any modifications
to this proposal which appear warranted
in issuing its final rule.

Regulatory Flexibility Act

For purposes of the Regulatory
Flexibility Act (5 U.S.C. chapter 6), the
rule will not have a significant
economic impact on a substantial
number of small entities. The rule
addresses only the procedures to be
followed in the production or disclosure
of DNFSB materials and information in
litigation where DNFSB is not a party.

Accordingly, DNFSB has determined
that a Regulatory Flexibility Analysis is
not required.

Unfunded Mandates Reform Act

For purposes of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
chapter 25, subchapter II), the proposed
rule would not significantly or uniquely
affect small governments and would not
result in increased expenditures by
State, local, and tribal governments, in
the aggregate, or by the private sector, of
$100 million or more (as adjusted for
inflation).

Executive Order 12866

In issuing this regulation, the Defense
Nuclear Facilities Safety Board has
adhered to the regulatory philosophy
and the applicable principles of
regulation as set forth in section 1 of
Executive Order 12866, Regulatory
Planning and Review. This rule has not
been reviewed by the Office of
Management and Budget under that
Executive Order since it is not a
significant regulatory action within the
meaning of the Executive Order.

Executive Order 12988

The Defense Nuclear Facilities Safety
Board, has reviewed this regulation in
light of section 3 of Executive Order
12988, Civil Justice Reform, and
certifies that it meets the applicable
standards provided therein.

Paperwork Reduction Act

The Paperwork Reduction Act (44
U.S.C. chapter 35) does not apply
because this regulation does not contain
information collection requirements that
require approval by the Office of
Management and Budget. The Defense
Nuclear Facilities Safety Board expects
the collection of information that is
called for by the regulation would
involve fewer than ten persons each
year.

Congressional Review Act

The Defense Nuclear Facilities Safety
Board has determined that this
rulemaking does not involve a rule
within the meaning of the Congressional
Review Act (5 U.S.C. chapter 8).

List of Subjects in 10 CFR Part 1707

Administrative practice and
procedure, Conflict of interests, Courts,
Government employees, Records,
Subpoenas, Testimony.

Approved: November 8, 2001.
John T. Conway,
Chairman, Defense Nuclear Facilities Safety
Board.

Accordingly, for the reasons set forth
in the preamble, the Defense Nuclear
Facilities Safety Board propses to add a
new part 1707 to 10 CFR to read as
follows:

PART 1707—TESTIMONY BY DNFSB
EMPLOYEES AND PRODUCTION OF
OFFICIAL RECORDS IN LEGAL
PROCEEDINGS

Subpart A—General Provisions

Sec.

1707.101 Scope and purpose.
1707.102 Applicability.
1707.103 Definitions.

Subpart B—Requests for Testimony and
Production of Documents

1707.201 General prohibition.

1707.202 Factors DNFSB will consider.

1707.203 Filing requirements for demands
or requests for documents or testimony.

1707.204 Service of subpoenas or requests.

1707.205 Processing demands or requests.

1707.206 Final determination.

1707.207 Restrictions that apply to
testimony.

1707.208 Restrictions that apply to released
records.

1707.209 Procedure when a decision is not
made prior to the time a response is
required.

1707.210 Procedure in the event of an
adverse ruling.

Subpart C—Schedule of Fees
1707.301 Fees.

Subpart D—Penalties
1707.401 Penalties.
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Authority: Enabling Statute of the Defense
Nuclear Facilities Safety Board, 42 U.S.C.
2286b(c); 44 U.S.C. 3101-3107, 3301-3303a,
3308-3314.

Subpart A—General Provisions

§1707.101 Scope and purpose.

(a) This part sets forth policies and
procedures you must follow when you
submit a demand or request to an
employee of the Defense Nuclear
Facilities Safety Board (DNFSB) to
produce official records and
information, or provide testimony
relating to official information, in
connection with a legal proceeding. You
must comply with these requirements
when you request the release or
disclosure of official records and
information.

(b) The Defense Nuclear Facilities
Safety Board intends these provisions
to:

(1) Promote economy and efficiency
in its programs and operations;

(2) Minimize the possibility of
involving DNFSB in controversial issues
not related to our functions;

(3) Maintain DNFSB’s impartiality
among private litigants where DNFSB is
not a named party; and

(4) Protect sensitive, confidential
information and the deliberative
processes of DNFSB.

(c) In providing for these
requirements, DNFSB does not waive
the sovereign immunity of the United
States.

(d) This part provides guidance for
the internal operations of DNFSB. It
does not create any right or benefit,
substantive or procedural, that a party
may rely upon in any legal proceeding
against the United States.

§1707.102 Applicability.

This part applies to demands and
requests to employees for factual,
opinion, or expert testimony relating to
official information, or for production of
official records or information, in legal
proceedings whether or not the United
States or the DNFSB is a named party.
However, it does not apply to:

(a) Demands upon or requests for a
DNFSB employee to testify as to facts or
events that are unrelated to his or her
official duties or that are unrelated to
the functions of DNFSB;

(b) Demands upon or requests for a
former DNFSB employee to testify as to
matters in which the former employee
was not directly or materially involved
while at the DNFSB;

(c) Requests for the release of records
under the Freedom of Information Act,
5 U.S.C. 552, or the Privacy Act, 5
U.S.C. 552a; and

(d) Congressional demands and
requests for testimony or records.

8§1707.103 Definitions.

Demand means a subpoena, or an
order or other demand of a court or
other competent authority, for the
production, disclosure, or release of
records or for the appearance and
testimony of a DNFSB employee that is
issued in a legal proceeding.

DNFSB means the Defense Nuclear
Facilities Safety Board.

DNFSB employee or employee means:

(1) Any current or former officer or
employee of DNFSB;

(2) Any contractor or contractor
employee working on behalf of the
DNFSB or who has performed services
for DNFSB; and

(3) Any individual who is serving or
has served in any advisory capacity to
DNFSB, whether formal or informal.

(4) Provided, that this definition does
not include persons who are no longer
employed by DNFSB and who are
retained or hired as expert witnesses or
who agree to testify about general
matters, matters available to the public,
or matters with which they had no
specific involvement or responsibility
during their employment with DNFSB.

General Counsel means the General
Counsel of DNFSB or a person to whom
the General Counsel has delegated
authority under this part.

Legal proceeding means any matter
before a court of law, administrative
board or tribunal, commission,
administrative law judge, hearing
officer, or other body that conducts a
legal or administrative proceeding.
Legal proceeding includes all phases of
litigation.

Records or official records and
information mean:

(1) All documents and materials
which are DNFSB agency records under
the Freedom of Information Act, 5
U.S.C. 552;

(2) All other documents and materials
contained in DNFSB files; and

(3) All other information or materials
acquired by a DNFSB employee in the
performance of his or her official duties
or because of his or her official status.

Request means any formal or informal
request, by whatever method, for the
production of records and information
or for testimony which has not been
demanded by a court or other competent
authority.

Testimony means any written or oral
statements, including but not limited to
depositions, answers to interrogatories,
affidavits, declarations, interviews, and
statements made by an individual in
connection with a legal proceeding.

Subpart B—Requests for Testimony
and Production of Documents

§1707.201 General prohibition.

No employee may produce official
records and information or provide any
testimony relating to official
information in response to a demand or
request without the prior, written
approval of the General Counsel.

§1707.202 Factors DNFSB will consider.
The General Counsel, in his or her
sole discretion, may grant an employee
permission to testify on matters relating
to official information, or produce
official records and information, in

response to a demand or request.
Among the relevant factors that the
General Counsel may consider in
making this decision are whether:

(a) The purposes of this part are met;

(b) Allowing such testimony or
production of records would be
necessary to prevent a miscarriage of
justice;

(c) DNFSB has an interest in the
decision that may be rendered in the
legal proceeding;

(d) Allowing such testimony or
production of records would assist or
hinder DNFSB in performing its
statutory duties or use DNFSB resources
where responding to the request will
interfere with the ability of DNFSB
employees to do their work;

(e) Allowing such testimony or
production of records would be in the
best interest of DNFSB or the United
States;

(f) The records or testimony can be
obtained from other sources;

(g) The demand or request is unduly
burdensome or otherwise inappropriate
under the applicable rules of discovery
or the rules of procedure governing the
case or matter in which the demand or
request arose;

(h) Disclosure would violate a statute,
executive order or regulation;

(i) Disclosure would reveal
confidential, sensitive, or privileged
information, trade secrets or similar,
confidential commercial or financial
information, or otherwise protected
information, or would otherwise be
inappropriate for release;

(j) Disclosure would impede or
interfere with an ongoing law
enforcement investigation or
proceedings;

(k) Disclosure would compromise
constitutional rights;

(1) Disclosure would result in DNFSB
appearing to favor one litigant over
another;

(m) Disclosure relates to documents
that were produced by another agency;

(n) A substantial Government interest
is implicated;
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(0) The demand or request is within
the authority of the party making it; and

(p) The demand or request is
sufficiently specific to be answered.

§1707.203 Filing requirements for
demands or requests for documents or
testimony.

You must comply with the following
requirements whenever you issue
demands or requests to a DNFSB
employee for official records,
information, or testimony.

(a) Your request must be in writing
and must be submitted to the General
Counsel. If you serve a subpoena on
DNFSB or a DNFSB employee before
submitting a written request and
receiving a final determination, DNFSB
will oppose the subpoena on grounds
that your request was not submitted in
accordance with this subpart.

(b) Your written request must contain
the following information:

(1) The caption of the legal
proceeding, docket number, and name
and address of the court or other
authority involved;

(2) A copy of the complaint or
equivalent document setting forth the
assertions in the case and any other
pleading or document necessary to
show relevance of the testimony,
records, or information you seek from
the DNFSB;

(3) A list of categories of records
sought, a detailed description of how
the information sought is relevant to the
issues in the legal proceeding, and a
specific description of the substance of
the testimony or records sought;

(4) A statement as to how the need for
the information outweighs the need to
maintain any confidentiality of the
information and outweighs the burden
on DNFSB to produce the records or
provide testimony;

(5) A statement indicating that the
information sought is not available from
another source, from other persons or
entities, or from the testimony of
someone other than a DNFSB employee,
such as a retained expert;

(6) If testimony is requested, the
intended use of the testimony, a general
summary of the desired testimony, and
a showing that no document could be
provided and used in lieu of testimony;

(7) A description of all prior
decisions, orders, or pending motions in
the case that bear upon the relevance of
the requested records or testimony;

(8) The name, address, and telephone
number of counsel to each party in the
case; and

(9) An estimate of the amount of time
that the requester and other parties will
require with each DNFSB employee for
time spent by the employee to prepare

for testimony, in travel, and for
attendance in the legal proceeding.

(c) The Defense Nuclear Facilities
Safety Board reserves the right to
require additional information to
complete your request where
appropriate.

(d) Your request should be submitted
at least 45 days before the date that
records or testimony is required.
Requests submitted in less than 45 days
before records or testimony is required
must be accompanied by a written
explanation stating the reasons for the
late request and the reasons for
expedited processing.

(e) Failure to cooperate in good faith
to enable the General Counsel to make
an informed decision may serve as the
basis for a determination not to comply
with your request.

§1707.204 Service of subpoenas or
requests.

Subpoenas or requests for official
records or information or testimony
must be served on the General Counsel,
Defense Nuclear Facilities Safety Board,
625 Indiana Avenue, NW., Suite 700,
Washington, DC 20004—-2901.

§1707.205 Processing demands or
requests.

(a) After service of a demand or
request to testify, the General Counsel
will review the demand or request and,
in accordance with the provisions of
this subpart, determine whether, or
under what conditions, to authorize the
employee to testify on matters relating
to official information and/or produce
official records and information.

(b) The Defense Nuclear Facilities
Safety Board will process requests in the
order in which they are received.
Absent exigent or unusual
circumstances, DNFSB will respond
within 45 days from the date that we
receive it. The time for response will
depend upon the scope of the request.

(c) The General Counsel may grant a
waiver of any procedure described by
this subpart where a waiver is
considered necessary to promote a
significant interest of the DNFSB or the
United States or for other good cause.

§1707.206 Final determination.

The General Counsel makes the final
determination on demands and requests
to employees for production of official
records and information or testimony.
All final determinations are within the
sole discretion of the General Counsel.
The General Counsel will notify the
requester and the court or other
authority of the final determination, the
reasons for the grant or denial of the
demand or request, and any conditions

that the General Counsel may impose on
the release of records or information, or
on the testimony of a DNFSB employee.

§1707.207 Restrictions that apply to
testimony.

(a) The General Counsel may impose
conditions or restrictions on the
testimony of DNFSB employees
including, for example, limiting the
areas of testimony or requiring the
requester and other parties to the legal
proceeding to agree that the transcript of
the testimony will be kept under seal or
will only be used or made available in
the particular legal proceeding for
which testimony was requested. The
General Counsel may also require a
copy of the transcript of testimony at the
requester’s expense.

(b) The DNFSB may offer the
employee’s written declaration in lieu of
testimony.

(c) If authorized to testify pursuant to
this part, an employee may testify as to
facts within his or her personal
knowledge, but, unless specifically
authorized to do so by the General
Counsel, the employee shall not:

(1) Disclose classified, privileged, or
otherwise protected information;

(2) Testify as an expert or opinion
witness with regard to any matter
arising out of the employee’s official
duties or the functions of DNFSB unless
testimony is being given on behalf of the
United States (see also 5 CFR 2635.805
for current employees).

§1707.208 Restrictions that apply to
released records.

(a) The General Counsel may impose
conditions or restrictions on the release
of official records and information,
including the requirement that parties to
the proceeding obtain a protective order
or execute a confidentiality agreement
to limit access and any further
disclosure. The terms of the protective
order or of a confidentiality agreement
must be acceptable to the General
Counsel. In cases where protective
orders or confidentiality agreements
have already been executed, DNFSB
may condition the release of official
records and information on an
amendment to the existing protective
order or confidentiality agreement.

(b) If the General Counsel so
determines, original DNFSB records
may be presented for examination in
response to a demand or request, but
they are not to be presented as evidence
or otherwise used in a manner by which
they could lose their identity as official
DNFSB records, nor are they to be
marked or altered. In lieu of the original
records, certified copies will be
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presented for evidentiary purposes (see
28 U.S.C. 1733).

§1707.209 Procedure when a decision is
not made prior to the time aresponse is
required.

If a response to a demand or request
is required before the General Counsel
can make the determination referred to
in §1707.201, the General Counsel,
when necessary, will provide the court
or other competent authority with a
copy of this part, inform the court or
other competent authority that the
demand or request is being reviewed,
and seek a stay of the demand or request
pending a final determination.

§1707.210 Procedure in the event of an
adverse ruling.

If the court or other competent
authority fails to stay the demand, the
employee upon whom the demand is
made, unless otherwise advised by the
General Counsel, will appear at the
stated time and place, produce a copy
of this part, state that the employee has
been advised by counsel not to provide
the requested testimony or produce
documents, and respectfully decline to
comply with the demand, citing United
States ex rel. Touhy v. Ragen, 340 U.S.
462 (1951). A written response may be
offered to a request, or to a demand, if
permitted by the court or other
competent authority.

Subpart C—Schedule of Fees

§1707.301 Fees.

(a) Generally. The General Counsel
may condition the production of records
or appearance for testimony upon
advance payment of a reasonable
estimate of the costs to DNFSB.

(b) Fees for records. Fees for
producing records will include fees for
searching, reviewing, and duplicating
records, costs of attorney time spent in
reviewing the demand or request, and
expenses generated by materials and
equipment used to search for, produce,
and copy the responsive information.
Costs for employee time will be
calculated on the basis of the hourly pay
of the employee (including all pay,
allowance, and benefits). Fees for
duplication will be the same as those
charged by DNFSB in its Freedom of
Information Act fee regulations at 10
CFR part 1703.

(c) Witness fees. Fees for attendance
by a witness will include fees, expenses,
and allowances prescribed by the
court’s rules. If no such fees are
prescribed, witness fees will be
determined based upon the rule of the
Federal district court closest to the
location where the witness will appear.
Such fees will include cost of time spent

by the witness to prepare for testimony,
in travel, and for attendance in the legal
proceeding.

(d) Payment of fees. You must pay
witness fees for current DNFSB
employees and any records certification
fees by submitting to the General
Counsel a check or money order for the
appropriate amount made payable to the
Treasury of the United States. In the
case of testimony by former DNFSB
employees, you must pay applicable
fees directly to the former employee in
accordance with 28 U.S.C. 1821 or other
applicable statutes.

(e) Certification (authentication) of
copies of records. The Defense Nuclear
Facilities Safety Board may certify that
records are true copies in order to
facilitate their use as evidence. If you
seek certification, you must request
certified copies from DNFSB at least 45
days before the date they will be
needed. The request should be sent to
the General Counsel. You will be
charged a certification fee of $15.00 for
each document certified.

(f) Waiver or reduction of fees. The
General Counsel, in his or her sole
discretion, may, upon a showing of
reasonable cause, waive or reduce any
fees in connection with the testimony,
production, or certification of records.

(g) De minimis fees. Fees will not be
assessed if the total charge would be
$10.00 or less.

Subpart D—Penalties

§1707.401 Penalties.

(a) An employee who discloses
official records or information or gives
testimony relating to official
information, except as expressly
authorized by DNFSB or as ordered by
a Federal court after DNFSB has had the
opportunity to be heard, may face the
penalties provided in 18 U.S.C. 641 and
other applicable laws. Additionally,
former DNFSB employees are subject to
the restrictions and penalties of 18
U.S.C. 207 and 216.

(b) A current DNFSB employee who
testifies or produces official records and
information in violation of this part
shall be subject to disciplinary action.
[FR Doc. 01-28543 Filed 11-13-01; 8:45 am]
BILLING CODE 3670-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2001-CE-10-AD]

RIN 2120-AA64

Airworthiness Directives; SOCATA—
Groupe AEROSPATIALE Model TBM
700 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain
SOCATA—Groupe AEROSPATIALE
(SOCATA) Model TBM 700 airplanes.
This proposed AD would require you to
install a new strainer draining system in
the cabin fuselage. This proposed AD is
the result of mandatory continuing
airworthiness information (MCAI)
issued by the airworthiness authority for
France. The actions specified by this
proposed AD are intended to prevent
water from accumulating in the
fuselage, then freezing and interfering
with or causing the elevator controls to
seize. This could result in loss of
elevator control with consequent loss of
airplane control.

DATES: The Federal Aviation
Administration (FAA) must receive any
comments on this proposed rule on or
before December 12, 2001.

ADDRESSES: Submit comments to FAA,
Central Region, Office of the Regional
Counsel, Attention: Rules Docket No.
2001-CE-10-AD, 901 Locust, Room
506, Kansas City, Missouri 64106. You
may view any comments at this location
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
You may get service information that
applies to this proposed AD from
SOCATA-Groupe AEROSPATIALE,
Customer Support, Aerodrome Tarbes-
Ossun-Lourdes, BP 930-F65009 Tarbes
Cedex, France; telephone: (33)
(0)5.62.41.73.00; facsimile: (33)
(0)5.62.41.76.54; or the Product Support
Manager, SOCATA—Groupe
AEROSPATIALE, North Perry Airport,
7501 Pembroke Road, Pembroke Pines,
Florida 33023; telephone: (954) 894—
1160; facsimile: (954) 964—4191. You
may also view this information at the
Rules Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Karl
Schletzbaum, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
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telephone: (816) 329—4146; facsimile:
(816) 329-4090.

SUPPLEMENTARY INFORMATION:

Comments Invited

How do I comment on this proposed
AD? The FAA invites comments on this
proposed rule. You may submit
whatever written data, views, or
arguments you choose. You need to
include the rule’s docket number and
submit your comments to the address
specified under the caption ADDRESSES.
We will consider all comments received
on or before the closing date. We may
amend this proposed rule in light of
comments received. Factual information
that supports your ideas and suggestions
is extremely helpful in evaluating the
effectiveness of this proposed AD action
and determining whether we need to
take additional rulemaking action.

Are there any specific portions of this
proposed AD I should pay attention to?
The FAA specifically invites comments
on the overall regulatory, economic,
environmental, and energy aspects of
this proposed rule that might suggest a
need to modify the rule. You may view
all comments we receive before and
after the closing date of the rule in the
Rules Docket. We will file a report in
the Rules Docket that summarizes each
contactwe have with the public that
concerns the substantive parts of this
proposed AD.

How can I be sure FAA receives my
comment? If you want FAA to
acknowledge the receipt of your
comments, you must include a self-
addressed, stamped postcard. On the
postcard, write “Comments to Docket
No. “2001-CE-10-AD.” We will date

stamp and mail the postcard back to
you.

Discussion

What events have caused this
proposed AD? The Direction Générale
de I’Aviation Civile (DGAC), which is
the airworthiness authority for France,
recently notified FAA that an unsafe
condition may exist on certain SOCATA
Model TBM 700 airplanes. The DGAC
reports an incident in which the
elevator controls jammed on one of the
affected airplanes.

Jamming of the elevator controls
occurred because water accumulated in
the fuselage and froze. Water had
accumulated in the fuselage because the
strainer and draining hole became
clogged.

What are the consequences if the
condition is not corrected? If this
condition is not corrected, water may
accumulate in the fuselage, freeze and
interfere with or cause the elevator
controls to seize. This could result in
loss of elevator control.

Is there service information that
applies to this subject? ocata has issued
Service Bulletin SB 70-082 53, dated
June 2000.

What are the provisions of this service
information? The service bulletin
includes procedures for installing a new
strainer draining system in the cabin
fuselage.

What action did DGAC take? The
DGAC classified this service bulletin as
mandatory and issued French AD 2000-
373(A), dated October 18, 2000, in order
to assure the continued airworthiness of
these airplanes in France.

Was this in accordance with the
bilateral airworthiness agreement? This
airplane model is manufactured in

France and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept FAA informed of the
situation described above.

The FAA’s Determination and an
Explanation of the Provisions of This
Proposed AD

What has FAA decided? The FAA has
examined the findings of the DGAC;
reviewed all available information,
including the service information
referenced above; and determined that:
—The unsafe condition referenced in

this document exists or could develop
on other Socata Model TBM 700
airplanes of the same type design;
—The actions specified in the
previously-referenced service
information should be accomplished
on the affected airplanes; and

—AD action should be taken in order to
correct this unsafe condition.

What would this proposed AD
require? This proposed AD would
require you to incorporate the actions in
the previously-referenced service
bulletin.

Cost Impact

How many airplanes would this
proposed AD impact? We estimate that
this proposed AD affects 79 airplanes in
the U.S. registry.

What would be the cost impact of this
proposed AD on owners/operators of the
affected airplanes? We estimate the
following costs to accomplish this
proposed modification:

Total cost
Labor cost Parts cost Tota_l cost on U.S.
per airplane operators
2 WOTKNOUIS X $80 = BL20 ...oeiiviiiiiieiie e eetee ettt et e et e et e e et e e vt e et e e ebeesaeeeebeeeabeeataeesbeesaeeenteeenbeenbeeaseaaas $114 $234 $18,486

Compliance Time of This Proposed AD

What would be the compliance time
of this proposed AD? The compliance
time of this proposed AD is “within the
next 3 months after the effective date of
this AD”.

Why is the compliance time presented
in calendar time instead of hours time-
in-service (TIS)? Although water in the
cabin fuselage could interfere with the
elevator controls and become unsafe
during flight, the condition is not a
direct result of airplane operation. The
chance of this situation occurring is the
same for an airplane with 10 hours time-
in-service (TIS) as it would be for an

airplane with 500 hours TIS. A calendar
time for compliance will assure that the
unsafe condition is addressed on all
airplanes in a reasonable time period.

Regulatory Impact

Would this proposed AD impact
various entities? The regulations
proposed herein would not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this proposed rule

would not have federalism implications
under Executive Order 13132.

Would this proposed AD involve a
significant rule or regulatory action? For
the reasons discussed above, I certify
that this proposed action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
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regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend part 39 of the

Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. FAA amends § 39.13 by adding a
new airworthiness directive (AD) to
read as follows:

SOCATA—Groupe Aerospatiale: Docket No.
2001-CE-10AD

(a) What airplanes are affected by this AD?
This AD affects Model TBM 700 airplanes,
serial numbers 1 through 164, that are
certificated in any category.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
above airplanes must comply with this AD.

(c) What problem does this AD address?
The actions specified by this AD are intended
to prevent water from accumulating in the
fuselage, then freezing and interfering with or
causing the elevator controls to seize. This
could result in loss of elevator control with
consequent loss of airplane control.

(d) What actions must I accomplish to
address this problem? To address this
problem, you must accomplish the following:

Actions

Compliance

Procedures

Incorporate Kit No. OPT70 K072-53

Within the next 3 months after the effective
date of this AD, unless already accom-
plished.

In accordance with the Technical Instructions
supplied with Kit No. OPT70 KO72-53, as
specified in Socata. Service Bulletin SB 70—
082 53, dated June 2000.

(e) Can I comply with this AD in any other
way? You may use an alternative method of
compliance or adjust the compliance time if:

(1) Your alternative method of compliance
provides an equivalent level of safety; and

(2) The Manager, Small Airplane
Directorate, approves your alternative.
Submit your request through an FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Small Airplane Directorate.

Note 1: This AD applies to each airplane
identified in paragraph (a) of this AD,
regardless of whether it has been modified,
altered, or repaired in the area subject to the
requirements of this AD. For airplanes that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (e)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if you have not
eliminated the unsafe condition, specific
actions you propose to address it.

(f) Where can I get information about any
already-approved alternative methods of
compliance? Contact Karl Schletzbaum,
Aerospace Engineer, FAA, Small Airplane
Directorate, 901 Locust, Room 301, Kansas
City, Missouri 64106; telephone: (816) 329—
4146; facsimile: (816) 329—-4090.

(g) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

(h) How do I get copies of the documents
referenced in this AD? You may get copies of
the documents referenced in this AD from
SOCATA-Groupe AEROSPATIALE,
Customer Support, Aerodrome Tarbes-Ossun-
Lourdes, BP 930—F65009 Tarbes Cedex,
France; telephone: (33) (0)5.62.41.73.00;

facsimile: (33) (0)5.62.41.76.54; or the
Product Support Manager, SOCATA—
Groupe AEROSPATIALE, North Perry
Airport, 7501 Pembroke Road, Pembroke
Pines, Florida 33023; telephone: (954) 894—
1160; facsimile: (954) 964—4191. You may
view these documents at FAA, Central
Region, Office of the Regional Counsel, 901
Locust, Room 506, Kansas City, Missouri
64106.

Note 2: The subject of this AD is addressed
in French AD 2000-373(A), dated October
18, 2000.

Issued in Kansas City, Missouri, on
November 5, 2001.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 01-28420 Filed 11-13-01; 8:45 am|]
BILLING CODE 4910-13-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 404
[Regulations No. 4]
RIN 0960-AF28

Revised Medical Criteria for Evaluating
Impairments of the Digestive System

AGENCY: Social Security Administration.
ACTION: Proposed rules.

SUMMARY: We are proposing to revise the
criteria in the Listing of Impairments
(the Listings) that we use to evaluate
claims involving digestive impairments.
We apply these criteria at step three of
our sequential evaluation processes
when you claim benefits based on
disability under title IT and title XVI of
the Social Security Act (the Act). The
proposed revisions will reflect advances

in medical knowledge, treatment, and
methods of evaluating digestive
impairments. We also propose to
remove listings that are redundant and
only refer to other listings.

DATES: To be sure your comments are
considered, we must receive them by
January 14, 2002.

ADDRESSES: You may give us your
comments by using: our Internet site
facility (i.e., Social Security Online) at
http://www.ssa.gov/regulations/
index.htm, e-mail to
regulations@ssa.gov, telefax to (410)
966-2830 or by sending a letter to the
Commissioner of Social Security, P.O.
Box 17703, Baltimore, Maryland 21235—
7703. You may also deliver them to the
Office of Process and Innovation
Management, Social Security
Administration, L2109 West Low Rise
Building, 6401 Security Boulevard,
Baltimore, Maryland 21235-6401,
between 8 a.m. and 4 p.m. on regular
business days. We post comments on
our Internet site, or you may inspect
them on regular business days by
making arrangements with the contact
person shown in this preamble.

A list of the sources we consulted
when developing these proposed rules,
e.g., various medical texts and pertinent
articles, will be posted on the above
Internet site. The list is also available
upon request by letter to the Office of
Disability, Division of Medical &
Vocational Policy, Social Security
Administration, 3VA-8 Operations
Building, 6401 Security Boulevard,
Baltimore, MD 21235, Attn: Cheryl
Wrobel, or by email to
Cheryl.Wrobel@SSA.gov. Electronic
Version: The electronic file of this
document is available on the date of
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publication in the Federal Register on
http://www.access.gpo.gov/su_docs/
aces/aces140.html. It is also available
on the Internet site for SSA (i.e., Social
Security Online): http://www.ssa.gov/
regulations/. Electronic copies of the
public comments on these proposed
rules may also be found on this site.
FOR FURTHER INFORMATION CONTACT:
Suzanne DiMarino, Social Insurance
Specialist, Office of Process and
Innovation Management, Social Security
Administration, 2109 West Low Rise,
6401 Security Boulevard, Baltimore,
Maryland 21235-6401, (410) 965-1769
or TTY (410) 966—5609. For information
on eligibility or filing for benefits, call
our national toll-free number 1-800—
772—1213 or TTY 1-800-325-0778, or
visit our Internet web site, SSA Online,
at www.ssa.gov.

SUPPLEMENTARY INFORMATION:

What Programs Would These Proposed
Regulations Affect?

These proposed regulations would
affect disability determinations and
decisions we make for you under title II
and title XVI of the Act. In addition, to
the extent that Medicare and Medicaid
eligibility are based on entitlement to
benefits under title II and eligibility for
benefits under title XVI, these proposed
regulations would also affect the
Medicare and Medicaid programs.

Who Can Get Disability Benefits?

Under title II of the Act, we provide
for the payment of disability benefits if
you are disabled and belong to one of
the following three groups:

* Workers insured under the Act;

e Children of insured workers; and

* Widows, widowers, and surviving
divorced spouses of insured
individuals.

Under title XVI of the Act, we provide
for Supplemental Security Income (SSI)
payments on the basis of disability if
you have limited income and resources.

How Do We Define Disability?

Under both the title IT and title XVI
programs, disability must be the result
of any medically determinable physical
or mental impairment or combination of
impairments that can be expected to
result in death or that has lasted or can
be expected to last for a continuous
period of at least 12 months. Our
definitions of disability are shown in
the following table:

If you file a claim under * * *

And you are * * *

Disability means you have a medically determinable impairment(s)
that meets the statutory duration requirement and results in * * *

tithe Il oo
title XVI .. an adult
title XVI e a child ...

an adult or child ..........cccoceeeeeiiinns

the inability to do any substantial gainful activity (SGA).
the inability to do any SGA.
marked and severe functional limitations.

What Are the Listings and How Do We
Use Them?

The Listings, found in appendix 1 to
subpart P of part 404 of our regulations,
are examples of impairments for each of
the major body systems that we consider
severe enough to preclude you as an
adult from performing any gainful
activity, without further considering
their functional impact or your age,
education and work experience. If you
are a child seeking SSI benefits based on
disability, the listings describe
impairments that we consider severe
enough to result in marked and severe
functional limitations. We generally use
the criteria in the Listings only to make
findings of disability. Although the
Listings are found only in part 404 of
our rules, we incorporate them into the
SSI program under title XVI of the Act
by §416.925 of our regulations, and
apply them to claims under both title II
and title XVI of the Act.

There are listings for adults (part A)
and for children (part B). We apply the
medical criteria in part A when we
assess your claim if you are an adult,
i.e., a person age 18 or over. If you are
a child, we first use the criteria in part
B. If the B criteria do not apply, and the
specific disease process(es) has a similar
effect on adults and children, we then
use the criteria in part A.

Our regulations provide for sequential
evaluation processes for evaluating
disability. We apply the Listings at step
three of the sequential evaluation

processes for adults and for children.
First, we must determine that you are
not engaging in substantial gainful
activity, and, second, that you have a
medically determinable impairment or
combination of impairments that is
“severe.”

Then, at step 3 of both processes, we
use the Listings to determine if you have
an impairment(s) that meets or equals in
severity the criteria of a listed
impairment.

Why Are We proposing To revise the
Listings for Digestive Impairments?

We have reviewed the existing
digestive listings and have determined
they should be revised in light of
medical advances in evaluation and
treatment. We last published final rules
revising the digestive listings in the
Federal Register on December 6, 1985
(50 FR 50068). In the preamble to those
rules, we said that due to medical
advances in treatment and program
experience, we would periodically
review and update the Listings. The
current listings for the digestive system
will no longer be effective on July 2,
2003. We are now proposing to revise
the listings in Part A, 5.00 and in Part
B, 105.00. We are proposing to make the
rules effective for five years from the
effective date of the final rules we
publish in the Federal Register, unless
we extend them, or revise and issue
them again.

We will continue to apply our current
listings until we evaluate the public

comments on these proposed rules and
determine whether they should be
issued as final rules. If we finalize these
proposed rules, when any final rules
become effective, we will apply them to
new applications filed on or after the
effective date of the final rules, and to
cases that are pending in the
administrative review process. In
accordance with our usual practice, we
would explain how we would apply any
final rules in greater detail in the
preamble to the final rules.

When we conduct reviews to
determine whether your disability
continues, we would not find that your
disability has ended based only on any
changes in the listings. Our regulations
explain that we continue to use our
prior listings when we review your case
if you receive disability benefits or SSI
payments based on our determination or
decision that your impairment(s) met or
equaled the listings. In these cases, we
determine whether you have
experienced medical improvement, and
if so, whether the medical improvement
is related to the ability to work. If your
impairment(s) still meets or equals the
same listing section that we used to
make our most recent favorable
determination or decision, we will find
the medical improvement is not related
to the ability to work. If your condition
has medically improved so that you no
longer meet or equal the prior listing,
we evaluate your case further to
determine whether you are currently
disabled. We may find that you are
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currently disabled, depending on the
full circumstances of your case. See 20
CFR 404.1594(c)(3)(),
416.994(b)(2)(iv)(A). If you are a child
who is eligible for SSI payments, we
follow a similar rule when we decide
whether you have experienced medical
improvement in your condition. 20 CFR
416.994a(b)(2).

What General Revisions Are We
Proposing for the Digestive System
Listings?

We propose to clarify the listing
criteria and to make the listings easier
to use by:

1. Replacing reference listings with
guidance in the preface. Reference
listings are listings that are met by
satisfying the criteria of another listing.
For example, you can meet current
listing 5.03, Stricture, stenosis, or
obstruction of the esophagus, with
weight loss as described under listing
5.08. Current listing 5.08 requires
weight loss to a specific amount due to
any persisting gastrointestinal disorder.
Therefore current listing 5.03 is
redundant.

We also propose to provide general
guidance in the preface to the listings
(see Section 5.00E1) stating that
digestive disorders resulting in
impairments in other body systems
should be evaluated under the affected
body system. We propose to list the
most commonly affected body systems.

2. Making nonsubstantive editorial
changes to update the medical
terminology in the Listings and to be
consistent with plain language
guidelines. Plain language regulations
will make the content easier to
understand.

We discuss other specific changes we
propose to make in the listings below,
in our detailed explanation of the
proposed listings.

How Are We Proposing to Change the
Preface to the Listings for Evaluating
Digestive Impairments in Adults?

5.00 Digestive System

We propose to revise the preface to
provide additional guidance for
adjudicating digestive impairments, and
to update the medical terminology. We
also propose to remove references to
disorders and complications of diseases
that we no longer always consider to
result in listing-level severity, e.g.,
peptic ulcer disease, fistulae, abscesses,
or recurrent obstructions.

The remaining relevant material in
current section 5.00A is in proposed
section 5.00A, while the relevant
material in current 5.00B is updated and
moved to proposed section 5.00F.

The relevant material in current
section 5.00C is moved to proposed
section 5.00A. We propose to remove
that portion of current section 5.00C
that deals with peptic ulcer disease
because advances in diagnosis,
evaluation and treatment of this
impairment make the surgical
interventions discussed in the current
section (including gastrectomy,
vagotomy and pyloroplasty) much less
common.

Following is a detailed explanation,
section-by-section, of the proposed
revised preface material.

Proposed 5.00A—What Kind of
Impairments Do We Consider in the
Digestive System?

In this section, we propose to list
examples of major digestive
impairments reflected in the digestive
listings. We propose to move the
information about colostomy and
ileostomy from current section 5.00C to
proposed section 5.00A. as part of a
general reorganization of the material.

The proposed rules continue to
recognize that digestive impairments
frequently respond to medical or
surgical therapy. As a result, the
severity of these disorders should
generally be considered within the
context of prescribed treatment.

Proposed 5.00B—What Documentation
Do We Need?

In this new section, we propose to
add examples of the types of clinical
and laboratory findings that should be
part of the longitudinal evidence. We
also state that we usually need
longitudinal evidence covering a period
of at least 6 months of observations and
treatment, unless we can make a fully
favorable determination or decision
without it. With advances in medication
and treatment, favorable response to
treatment may reduce the functional
impact of digestive impairments. We
believe the 6-month evidence period
should allow sufficient time for your
impairment to stabilize so we can make
an accurate projection regarding its
severity and duration. However, this
does not prevent us from making a
finding of disability before the 6-month
period elapses, after considering all of
the medical and other evidence. The
rules we have proposed will provide us
with flexibility to address situations in
which your medical condition is so
severe that we can determine before the
6-month period elapses that your
impairment(s) will continue to be
disabling for at least 12 months. One
example would be under listing 5.02,
recurrent gastrointestinal hemorrhage, if
3 distinct episodes are documented in

less than 6 months. Another example
would be an impairment that meets
listing 5.09 Liver transplant, due to a
traumatic event or previously
unrecognized and untreated liver
condition with little or no pre-surgical
treatment documentation.

We also provide guidance on those
situations when you have not received
ongoing treatment or do not have an
ongoing relationship with the medical
community despite the existence of a
severe impairment.

Proposed 5.00C—How Do We Evaluate
Digestive Disorders Under Listings That
Require Recurring or Persistent
Findings?

We propose this new section to
discuss the requirement for recurring or
persistent findings in listings 5.02, 5.05,
5.06 and 5.08, and other considerations
which allow us to make findings
regarding continued impairment
severity to satisfy the duration of
disability requirement.

We also discuss the events and
episodes needed to meet certain listings.
There are no minimal periods of time
for which an episode has to last,
although for some listings, all incidents
within a specified period will constitute
one episode. The duration of an episode
is controlled by the requirements that
constitute an episode for a specific
disorder. For example, the requirement
for blood transfusion inherently implies
that you must seek medical care that
results in the appropriate clinical and
laboratory evaluation to determine that
transfusion is necessary.

The required number of recurrent
episodes is specified in each listing.
Listings 5.02, 5.06, 105.05A, and
105.06A are characterized by
“episodes.”

Listing 5.02 requires 3 episodes of
gastrointestinal hemorrhage requiring at
least two units of blood transfused per
episode, occurring during a consecutive
6-month period. Listing 5.02 further
qualifies that all incidents occurring
within a consecutive 14-day period
constitute one episode. Listing 5.06 and
105.06A require documentation of at
least two episodes of abdominal pain,
distention, and vomiting as a result of
inflammatory bowel disease, which is
documented as required in the listing.
These episodes must occur during the
consecutive 6-month period of
persistent or recurrent intestinal
obstruction that occurs despite
prescribed treatment. Listing 105.05A
requires 3 episodes of bleeding
requiring transfusion due to
hemodynamic instability, occurring
over a consecutive 6-month period.
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Section 5.00C2 and 105.00C2 explain:
* * *In every listing in which we
require more than one event, there must
be at least 1 month between the events
(unless otherwise specified), to ensure
that we are evaluating separate
episodes.”

Proposed 5.000—How Do We Consider
the Effects of Treatment?

We propose this new section to
describe our policy on assessing the
effects of treatment when we determine
the severity and duration of the
impairment.

Proposed 5.00E—How Do We Evaluate
Impairments That Do Not Meet One of
the Digestive Listings?

In this new section, we propose
guidance for assessing digestive
impairments that do not meet the
digestive listings, but are accompanied
by systemic manifestations in other
body systems. For example, we site
hepatic encephalopathy to explain that
the resultant impairment should be
evaluated under the affected body
system. This replaces the criteria in
current listing 5.05E, which states the
impairment should be evaluated under
the criteria in listing 12.02.

We also explain how evaluation of the
impairment(s) will continue through the
sequential evaluation process.

Proposed 5.00F—What Are Our
Guidelines for Evaluating Specific
Digestive Impairments?

We incorporated and revised the
guidance in current 5.00B into this
proposed section. We removed the
discussion in current section 5.00B
about a distinction between primary and
secondary digestive disorders resulting
in weight loss and malnutrition since
the distinction is not necessary for
adjudication. Rather, the weight loss
must only be shown to be related to a
digestive impairment. When a medically
determinable impairment is established,
we do not require that a direct
connection with a specific etiology be
determined. The wording in current
5.00B can be incorrectly interpreted to
imply that we must determine that the
digestive disorder is the primary or
secondary cause of the weight loss.
Since this is not necessary for our
disability evaluation process, we
propose to revise the section. If you
have a digestive disorder that can
reasonably be expected to lead to weight
loss, or a treating source actually states
that weight loss results from a specific
digestive disorder, this is sufficient for
OUur purposes.

We added an explanation of how to
use the weight tables in Listing 5.08,

when fractions of inches or centimeters
in height measurements must be
converted to specific table values.

We also propose to add a new section,
5.00F2, which describes how we
evaluate chronic liver disease and
resulting impairments, including liver
transplants.

How Are We Proposing to Change the
Criteria in the Listings for Evaluating
Digestive Impairments in Adults?

5.01 Category of Impairments,
Digestive System

Addition of new listing:

We propose to add a new listing, 5.09
Liver Transplant, in keeping with our
other organ transplantation listings, e.g.
heart transplant in listing 4.09 and
kidney transplant in listing 6.02B.

Removal of redundant or reference
listings:

We propose to remove several current
listings because they are redundant.
These four listings are all reference
listings referring to listing 5.08:

* 5.03—Stricture, stenosis, or
obstruction of the esophagus with
weight loss,

* 5.04D—Peptic ulcer disease with
weight loss,

* 5.06E—Chronic ulcerative or
granulomatous colitis with weight loss,
and

* 5.07D—Regional enteritis with
weight loss.

We propose to remove listing 5.05E
because it is a reference listing to 12.02.
We propose to add language to the
preface in 5.00E to refer to the
appropriate body system that may be
affected by a digestive impairment.

We propose to remove several listings
or listing sections because there has
been significant progress in medical
technology and clinical experience
related to the treatment of the digestive
impairments that are contained in the
current listings. Our program experience
is that such advances in treatment mean
that the criteria in some of the current
listings are no longer appropriate
indicators of listing-level severity. Many
of these impairments can be controlled
or resolved and thus are less likely to
result in listing-level severity. Even if
listing-level severity is initially present,
the 12 month statutory duration
requirement may no longer be met.

We propose to remove current listing
5.04, Peptic ulcer disease (demonstrated
by X-ray or endoscopy), due to progress
in evaluation and treatment.

Advances in medical and surgical
management have made many
complications from peptic ulcer disease
such as recurrent ulceration (current
listing 5.04A), fistula formation (current

listing 5.04B) and recurrent obstruction
(current listing 5.04C) less common.
Treatment often results in significant
improvement so that the criteria in these
listings are no longer an appropriate
indicator of listing-level severity.
Therefore, we propose to remove all
three current peptic ulcer disease
listings.

We also propose to remove several of
the chronic liver disease listings, listing
5.05, due to progress in treatment and
other reasons as described:

* 5.05B—Chronic liver disease with
performance of a shunt operation for
esophageal varices. At the time this
listing was written, only surgical shunts
were available. Surgical shunts involve
extensive abdominal surgery. They were
not usually performed until your
condition became serious enough to
warrant undertaking the risks associated
with prolonged surgery and anesthesia.
Surgical shunts are now performed
much less frequently. Clinical
experience indicates that procedures
such as the transjugular intrahepatic
portal systemic shunt (TIPS), may be
performed with minimal anesthesia and
with fewer complications.

TIPS represents an advance in the
medical management of portal
hypertension and massive ascites.
Indications for a TIPS procedure
include bleeding esophageal varices or
refractory ascites.

» 5.05C—Chronic liver disease with
specific levels of serum bilirubin.
Current listing 5.05C requires only a
persistent elevated bilirubin level. We
propose to delete this listing because a
laboratory finding alone is not an
accurate measure of your ability to
function.

* 5.05F—Chronic liver disease with
liver biopsy. This listing requires
confirmation of chronic liver disease by
a liver biopsy, with a specified clinical
or laboratory finding. We propose to
delete this listing because it does not
necessarily characterize an impairment
of listing-level severity. A liver biopsy,
while confirming the presence of liver
disease, does not correlate with any
specific level of impairment severity or
decrease in functional ability. The
biopsy only confirms what may have
been discovered with imaging and other
laboratory evidence. The specific
laboratory values in the listing also are
not an accurate measure of the severity
and duration of the impairment.
Proposed listing 5.05 will replace many
of the criteria in current 5.05 to reflect
more accurately listing-level
impairments related to chronic liver
disease.

We also propose to remove current
listing 5.06, Chronic ulcerative or
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granulomatous colitis and current
listing 5.07, Regional enteritis for the
following reasons:

* 5.06A—Chronic ulcerative or
granulomatous colitis with recurrent
bloody stools documented on repeated
examinations and anemia manifested by
hematocrit of 30 percent or less.

Anemia, when caused by
inflammatory bowel disease, is not an
appropriate indicator of listing-level
severity. Hematocrit level does not
necessarily correlate with ability to
function. A gradual reduction in
hemoglobin, even to very low levels, is
often well tolerated if you have normal
cardiovascular and pulmonary systems.

* 5.06B and 5.07B—Persistent or
recurrent systemic manifestations, such
as arthritis, iritis, fever or liver
dysfunction due to chronic ulcerative or
granulomatous colitis or regional
enteritis. These listings required only
the presence of a systemic manifestation
in another body system or organ,
without regard to degree of severity of
functional impact. These listings are not
an appropriate indicator of listing-level
severity.

* 5.06C and 5.07C—Intermittent
obstruction due to intractable abscess,
fistula formation or stenosis. Advances
in surgical treatment have improved the
management of these conditions, so that
these listings are no longer an
appropriate indicator of listing-level
severity.

* 5.06D—Recurrence of findings of A,
B, or C after total colectomy. We are
proposing to remove this listing
consistent with our proposal to remove
listings 5.06A, B, and C.

We propose to combine the remainder
of listings 5.06—Chronic ulcerative or
granulomatous colitis, and 5.07—
Regional enteritis, into one listing for
inflammatory bowel disease (IBD)
(proposed listing 5.06). IBD includes
both ulcerative colitis and Crohn’s
disease. Crohn’s disease includes
regional enteritis. Crohn’s disease may
involve the entire gastrointestinal tract,
but usually involves the small intestine
or colon.

We also propose to remove current
listing 5.08B, Weight loss due to any
persisting gastrointestinal disorder, with
weight equal to or less than the values
specified in Table III or IV and one of
the listed abnormal laboratory findings
present on repeated examinations. This
listing allowed a lesser level of weight
loss than that required to meet listing
5.08A when accompanied by one of the
additional listed findings. Those
findings, however, do not correlate with
any specific level of impairment
severity or decrease of functional ability

that would be an accurate indicator of
listing-level severity.

The following is a detailed
explanation of the proposed listing
criteria.

Proposed Listing 5.02—Recurrent
Gastrointestinal Hemorrhage

We propose to revise the severity
criteria in this listing from anemia with
a hematocrit level of 30 percent or less,
to the requirement for at least 2 units of
blood transfused per episode, with
hemorrhages occurring at least three
times during a consecutive six-month
interval. A hematocrit level is not an
appropriate indicator of the severity of
gastrointestinal hemorrhage. It is the
frequent recurrence of the hemorrhages
and the cumulative effect on you that
results in your inability to perform any
gainful activity. We also propose to
revise the source of gastrointestinal
bleeding covered by this listing from
‘“‘upper gastrointestinal hemorrhage
from undetermined cause” to
“gastrointestinal hemorrhage from any
cause.”

Since improvements in medical
treatment may resolve the frequency of
hemorrhages and thus the overall
severity of the impairment, we propose
that you may be considered to be under
a disability for one year following the
last documented hemorrhage.
Thereafter, we will evaluate your
residual impairment(s).

Proposed Listing 5.05—Chronic Liver
Disease

We propose to replace current listing
5.05 with criteria that more accurately
reflect listing-level severity.

We propose to remove “portal,
postnecrotic, or biliary cirrhosis” in the
current listing 5.05 and replace it with
“cirrhosis of any kind.” We listed these
kinds of cirrhosis as examples of
chronic liver disease, but we did not
intend that we must specify the kind of
cirrhosis present. Removing the
examples would clarify our intent. We
also propose to remove “Wilson’s
disease” and ‘“‘chronic active hepatitis”
from the examples of chronic liver
disease because hepatic impairment due
to Wilson’s disease and chronic active
hepatitis is included in the revised term
“cirrhosis of any kind.”

We propose to revise listing 5.05A,
esophageal varices, by defining our
criteria for a massive hemorrhage. By
providing a specific transfusion
requirement, we intend to exclude
minor variceal bleeding which would
not be an indicator of listing-level
severity.

Newer techniques in primary
prevention and treatment of esophageal

varices, e.g., TIPS, banding, and
sclerotherapy, have significantly
improved the management of varices.
Based on these advances, it is no longer
appropriate to establish disability for 3
years as under current listing 5.05A, so
we propose that you will be considered
under a disability for one year following
the last documented massive
hemorrhage. Thereafter, we will
evaluate your residual impairment(s).

We are proposing to change current
listing 5.05D, ascites due to chronic
liver disease, to 5.05B. We propose to
clarify how the persistence of the ascites
over 6 months must be demonstrated.
We are revising the required time
interval from 5 months of ascites to 6
months of ascites to be consistent with
the other proposed digestive system
listings. In our experience, requiring 6
months of persistent findings enables us
to make a more reliable prediction of
listing-level severity. We also require
that evaluations be done at least two
months apart within the six-month
period to substantiate the chronic nature
of the impairment, and to ensure that
we are evaluating separate episodes.

The presence of sufficient ascitic fluid
requiring frequent paracentesis indicates
disease of listing-level severity. Under
current listing 5.05D, if paracentesis was
not performed, ascites sufficient to be
detected on physical examination, along
with hypoalbuminimia would fulfill
these criteria. However, current imaging
techniques are capable of identifying
even minimal amounts of ascites before
they could be detected on physical
examination, which would not be an
indicator of listing-level severity liver
disease. We explain this in the preface.

If ascites is documented by medically
acceptable imaging rather than by
paracentesis, we still require evidence
to confirm that there is significant
deterioration of liver function.
Therefore, we propose in listing section
5.05B2 to require reduction of serum
albumin to the level specified in the
listing or prolongation of the
prothrombin time as specified in the
listing.

Proposed Listing 5.06—Inflammatory
Bowel Disease

We propose to combine portions of
current listings 5.06 and 5.07 into listing
section 5.06. Ulcerative colitis, Crohn’s
disease, granulomatous colitis, and
regional enteritis are now commonly
referred to as “Inflammatory bowel
disease” (IBD). Combining these listings
is appropriate considering current
medical practice. The listing-level
criteria for IBD concern persistent or
recurrent intestinal obstruction. These
criteria reiterate current listing 5.07A.
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and also clarify that the intestinal
obstruction must be documented by
appropriate medically acceptable
imaging, or operative findings. We
propose the additional requirement that
two episodes of obstruction over a
consecutive 6-month period despite
prescribed therapy be documented in
order to ensure that this is a chronic
impairment that will meet the 12-month
duration requirement, rather than a
single occurrence that can be
successfully treated.

Proposed Listing 5.08—Weight Loss
Due to Any Persisting Gastrointestinal
Disorder

We propose that the weight level
demonstrating listing-level severity be
documented for at least 6 consecutive
months, despite prescribed therapy and
expected to persist at this level for at
least 12 months, in order to ensure the
continuing nature of the impairment.
Weight loss of shorter duration may
respond to treatment, and therefore may
not be expected to persist for 12 months.
Since these listings were originally
written, there have been significant
advances in the treatment of many
digestive disorders, which have resulted
in more favorable prognoses with
treatment. However, it may take up to 6
months to determine whether treatment
will lead to long-term improvement and
possibly recovery, or just result in a
temporary remission of impairment
severity. In light of the current medical
knowledge, we believe that 6 months is
the minimum amount of time needed to
determine that the weight loss due to a
digestive impairment will continue at
listing-level severity for long enough to
fulfill the duration requirement of 12
months. This is consistent with the
changes we propose in the other
digestive listings.

We also propose to update the
weights listed in Tables I and II of
listing 5.08. While we are proposing to
adopt the use of Body Mass Index (BMI)
in evaluating malnutrition in children
(listing 105.08), we are not, at this time,
proposing to adopt BMI to evaluate
weight loss in adults. The Centers for
Disease Control and Prevention (CDC)
state that BMI is used differently with
children than it is with adults. “* * *
Body Mass Index, or BMI (wt/ht2)
provides a guideline based on weight
and height to determine underweight
and overweight. As children grow, their
body fatness changes over the years. The
interpretation of BMI depends on the
child’s age. Additionally, girls and boys
differ in their body fatness as they
mature. Therefore, we plot the BMI-for-
age according to sex-specific charts.”
The CDC has prepared charts and tables

that calculate BMI values for selected
heights and weights for you from ages
2 to 20 years. The CDC has further
determined that a BMI-for-age <5th
percentile meets their criteria for
underweight. The CDC does not
calculate a figure nor indicate a cutoff
that is judged to be indicative of
malnutrition.

The current listings are based on
standard growth charts to satisfy the
listing for malnutrition. Current listing
105.08 requires (in part): “Malnutrition,
due to a demonstrable gastrointestinal
disease causing either a fall of 15
percentiles of weight which persists or
the persistence of weight which is less
than the third percentile (on standard
growth charts).

The 3rd percentile is generally
accepted as the lower limit of the
normal range for most biologic
measurements. Persistence below this
level would warrant evaluation and, if
available, intervention. Since the new
BMI-for-age charts continue to provide
percentiles, we are able to continue our
policy of measurements below the 3rd
percentile determined to correspond
with listing-level severity for children.

In assessing weight loss in adults, we
have never used percentiles based on
age calculations. Our current listing 5.08
is based on the Metropolitan Life
Insurance Company’s weight chart for
medium frame individuals. The weights
in tables 1 and 2 of listing 5.08 represent
a 20% reduction in the beginning
weight for medium frame individuals as
reflected in the weight charts in effect

at the time the listings were last revised.
The CDC has no such BMI-for-age

charts for adults. They do state that
“underweight”” in adults is indicated by
a BMI less than 18.5; however, neither
the CDC nor any other recognized
authority known to us has determined a
BMI for adults that would be consistent
with listing-level severity weight loss
due to a gastrointestinal impairment.
Until we have a scientific basis for
changing the way we calculate listing-
level severity weight loss in adults, we
determined it would be best to just
update our tables 1 and 2 using the
latest Metropolitan Life Insurance
Company’s weight chart, last updated in
1983.

We also expanded the heights and
weights in the tables to add the metric
equivalents for assistance in

adjrudication.
he weight loss tables in listing 5.08

include listing-level weights for men
whose height is between 5 feet 1 inch
and 6 feet 4 inches, and for women
whose height is between 4 feet 10
inches and 6 feet 1 inch. If your height
is outside these table values and you
allege disability due to weight loss

related to a digestive impairment, these
tables cannot be applied to evaluate
whether your impairment meets the
listing. In this situation, we would
review the evidence in file to determine
if your condition medically equals the
listing. Considering the table weights
and your weight, we would make a
severity judgment. If you have a severe
impairment that does not meet nor
equal the listings, we continue to
evaluate your claim through the
sequential evaluation process, which
would require assessment of your
residual functional capacity and, if
necessary, consideration of vocational
factors such as your age, education and
past work experience.

Proposed Listing 5.09—Liver
Transplant

We propose that you should be
considered under a disability for 12
months following the surgery, due to the
nature and course of recovery for this
procedure. After that time, we will
evaluate the residual impairment(s).
This is consistent with our criteria for
assessing other organ transplants, such
as kidney and heart.

How Are We Proposing To Change the
Preface To the Listings for Evaluating
Digestive Impairments in Children?

105.00 Digestive System

As we already discussed in the
explanation of 5.00 in the adult rules,
we propose to revise the preface to
provide additional guidance for
adjudicating digestive impairments.
Where necessary, we added information
specific to the childhood listings;
however, we repeated much of the
proposed preface 5.00 in the proposed
preface 105.00. This is because the same
basic rules for establishing and
evaluating the existence and severity of
digestive impairments in adults also
apply to children.

Proposed 105.00A through 105.00F
correspond to proposed 5.00A through
5.00F in the adult rules. Because we
already described these provisions
under the explanation of proposed 5.00,
the following discussions describe only
those provisions that are unique to the
childhood rules or that require further
explanation.

Proposed 105.00A—What Kind of
Impairments Do We Consider in the
Digestive System?

This section contains the information
in current 105.00A, and information
from the last sentence in current
105.00C. It differs from the
corresponding 5.00A in the proposed
adult rules in the following ways:
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* We added a paragraph addressing
congenital defects of the gastrointestinal
organs; and

* We added “growth and
development” to “nutrition”, in the
paragraph addressing surgical
diversions of the intestinal tract, since
these factors are relevant to the
assessment of disability in children.

Proposed 105.00B—What
Documentation Do We Need?

This section contains the information
in current 105.00B. We made editorial
changes to refer to “children” rather
than “individuals” and changes to
reflect the sequential evaluation of
disability for children. Aside from these
changes, the only substantive difference
between this section and the
corresponding proposed section for
adults is the addition of “assessment(s)
of growth and development” to the list
of types of evidence that we consider.

Proposed 105.00C—How Do We
Evaluate Digestive Disorders Under
Listings That Require Recurring or
Persistent Findings?

This is a new section. It differs from
the corresponding proposed 5.00C in
the adult rules, only in that it references
childhood listings 105.05, 105.06, and
105.08, rather than adult listings.

Proposed 105.00D—How Do We
Consider the Effects of Treatment?

This is a new section that corresponds
to the proposed adult section 5.00D.

Proposed 105.00E—How Do We
Evaluate Impairments That Do Not
Meet One of the Digestive Listings?

This is a new section. It contains two
subsections that do not appear in the
proposed adult rules. Subsection
105.00E1b includes the information in
current 105.00D about multiple
anomalies and subsection 105.00E1c
contains an updated version of the
information in the first two sentences of
current 105.00C about digestive
impairments and reduction in the rate of
growth.

We also explain how evaluation of
your impairment(s) will continue
through the sequential evaluation
process. We added a sentence about
functionally equaling the listings, with
a cross-reference to the appropriate
regulatory citation.

Proposed 105.00F—What Are Our
Guidelines for Evaluating Specific
Digestive Impairments?

This section contains the information
in the first two sentences of current
105.00C. The rest of the information in
this section is new. It is divided into

four subsections: Malnutrition, weight
loss and growth retardation; Chronic
liver disease; Esophageal stricture or
stenosis; and Inflammatory bowel
disease.

In subsection 105.00F1a, we explain
how to evaluate weight loss and growth
retardation that result from
malnutrition. We also list examples of
laboratory findings that represent
chronic nutritional deficiency. In the
revised listing 105.08, we require a
documented sign of chronic nutritional
deficiency to confirm the existence of a
gastrointestinal disease resulting in
malnutrition. We do not include these
specific findings in the listing language
because the required laboratory
finding(s) are not limited to one of these
specific examples. We will also accept
other medically acceptable laboratory
findings that represent chronic
nutritional deficiency.

Since we also are proposing to revise
listing 105.08 by using Body Mass Index
(BMI) measurements, we added a
discussion of these measurements in
subsection 105.00F1b.

The Genters for Disease Control and
Prevention (CDC) state that BMI is used
differently with children than it is with
adults. “* * * Body Mass Index, or BMI
(wt/ht2) provides a guideline based on
weight and height to determine
underweight and overweight. As
children grow, their body fatness
changes over the years. The
interpretation of BMI depends on the
child’s age. Additionally, girls and boys
differ in their body fatness as they
mature. Therefore, we plot the BMI-for-
age according to sex-specific charts.”
The CDC has prepared charts and tables
that calculate BMI values for selected
heights and weights for you from ages
2 to 20 years. The CDC has further
determined that a BMI-for-age <5th
percentile meets their criteria for
underweight. The CDC does not
calculate a figure nor indicate a cutoff
that is judged to be indicative of
malnutrition.

The current listings are based on
standard growth charts to satisfy the
listing for malnutrition. Current listing
105.08 requires (in part): “Malnutrition,
due to a demonstrable gastrointestinal
disease causing either a fall of 15
percentiles of weight which persists or
the persistence of weight which is less
than the third percentile (on standard
growth charts).

The 3rd percentile is generally
accepted as the lower limit of the
normal range for most biologic
measurements. Persistence below this
level would warrant evaluation and, if
available, intervention. Since the new
BMI-for-age charts continue to provide

percentiles, we are able to continue our
policy of measurements below the 3rd
percentile determined to correspond
with listing-level severity for children.

The new subsection on chronic liver
disease, section 105.00F2, corresponds
to the information in the proposed adult
rules, except that we also added a
discussion on portal hypertension in
proposed 105.00F2C because chronic
liver disease in children often presents
as complications of portal hypertension.

Section 105.00F3 addresses
esophageal stricture or stenosis. This
new preface section gives guidance in
adjudicating this impairment when the
malnutrition listing is not met.

Section 105.00F4 discusses the
documentation of an intractable
perineal or intra-abdominal
complication, such as intractable fecal
incontinence.

How Are We Proposing To Change the
Criteria in the Listings for Evaluating
Digestive Impairments in Children?

105.00 Category of Impairments,
Digestive System

Addition of new listing:

As in the proposed adult rules, we
propose to add a new listing for
children to address liver
transplantation. The new listing will be
105.09, liver transplant.

Removal of redundant or reference
listings:

We propose to remove these listings
because they refer to listing 105.08:

* 105.03—Esophageal obstruction,
caused by atresia, stricture or stenosis,
and

* 105.07B—Chronic inflammatory
bowel disease with malnutrition.

These listings are met only when
listing 105.08—Malnutrition, due to
demonstrable gastrointestinal disease, is
met. As we noted above, we are
proposing to remove reference listings
because they are redundant.

We also propose to remove these
other reference listings:

* 105.05E—Chronic liver disease
with hepatic encephalopathy. This
reference listing directs us to evaluate
the impairment under the criteria in
112.02—Organic mental disorders.
Hepatic encephalopathy is addressed in
proposed section 105.00E1a of the
preface, which states that the
impairment should be assessed under
the criteria for the appropriate mental
disorder or neurological listing.

* 105.07C—Chronic inflammatory
bowel disease, with growth impairment
as described under the criteria in
100.03. This listing refers us to the
criteria in listing 100.03—Growth
impairment. We propose to add material
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to the preface in 105.00E1c and
105.00F1a to address assessment of
these impairment manifestations.

As in the proposed adult rules, we
propose to remove several listings or
listing sections since there has been
significant progress in medical
technology and clinical experience
related to the treatment of digestive
impairments. Our program experience
shows that because of these advances
the criteria in some of the current
listings can no longer be considered to
result in marked and severe functional
limitations. Even if listing-level severity
is initially present, the statutory
duration requirement may no longer be
met.

We propose to remove the following
chronic liver disease listings:

* 105.05A.—Chronic liver disease
with inoperable biliary atresia. Children
with this impairment often receive
transplants and they would be evaluated
under the proposed new listing
105.09—liver transplant. Otherwise,
manifestations of this disease would be
evaluated under the other liver disease
listings.

* 105.05D.—Chronic liver disease
with hepatic coma. Hepatic coma, like
hepatic encephalopathy, will now be
assessed under the criteria for the
appropriate mental or neurological
listings.

* 105.05F.—Chronic liver disease
with chronic active inflammation or
necrosis documented by SGOT
persistently more than 100 units or
serum bilirubin of 2.5 mg. percent or
greater. We propose to remove this
listing because it requires only a
persistent laboratory finding. Based on
our program experience, a laboratory
finding alone is not an accurate measure
of the severity or duration of the
impairment.

The following is a detailed
explanation of the proposed listing
criteria.

Proposed Listing 105.05—Chronic Liver
Disease

We propose to add “cirrhosis of any
kind,” for consistency with the
proposed adult rules.

We propose to revise current listing
105.05C.—Chronic liver disease with
esophageal varices, and renumber it as
proposed listing 105.05A. We have
added the requirement for bleeding
attributable to the varices because the
mere presence of esophageal varices, by
itself, does not necessarily result in
marked and severe functional
limitations. As in the proposed adult
listings, we have provided a specific
transfusion requirement to exclude
minor variceal bleeding which is not an

indicator of listing-level severity. The
transfusion requirement for children is
based on frequency of needed
transfusions, rather than amount of
blood transfused, because in children,
blood transfusions are only
administered in cases of extreme need
and the amount of blood transfused is
variable depending on body size.

We propose to revise current listing
105.05B—Chronic liver disease with
intractable ascites, by removing the
albumin level requirement. Persistent
ascites related to chronic liver disease is
an impairment of listing-level severity
in children, regardless of serum albumin
level.

As explained in the preamble
concerning the comparable adult listing,
the presence of sufficient ascitic fluid
requiring frequent paracentesis indicates
disease of listing-level severity.
However, current imaging techniques
are capable of identifying even minimal
amounts of ascites before they could be
detected on physical examination,
which would not be an indicator of
listing-level severity liver disease; thus,
in the absence of paracentesis, we
require ascites to be documented on
physical examination and by medically
appropriate imaging techniques. We
explain this in the preface.

Proposed Listing 105.06—Inflammatory
Bowel Disease

We propose to renumber current
listing 105.07—Chronic inflammatory
bowel disease, to proposed listing
105.06, for consistency with the
corresponding proposed adult listing.
We are revising and clarifying current
105.07 A—Chronic inflammatory bowel
disease with intestinal manifestations or
complications, which becomes the only
listing under proposed 105.06. We
added the requirements for persistent or
recurrent findings to ensure a frequency
or duration of impairment consistent
with listing-level severity. We also now
require appropriate medically
acceptable imaging evidence of the
impairment. We are also adding a
requirement for functionally limiting
signs and symptoms that are
characteristic of the impairment. Since
inflammatory bowel disease can affect
the entire digestive tract, we added an
alternate subsection for perineal or
intra-abdominal complications.

Proposed Listing 105.08—Malnutrition

We propose to revise this section to be
consistent with the new weight-for-
length and Body Mass Index (BMI)
measurements, growth charts and data
file tables from the Centers for Disease
Control and Prevention (CDC). On May
30, 2000, the CDC updated their 1977

weight-for-length growth charts, and
introduced BMI-for-age charts and
tables. The CDC explains: “* * * (BMI)
is used to judge whether an individual’s
weight is appropriate for their height.

* * * The new BMI growth charts can
be used clinically beginning at 2 years
of age, when an accurate stature can be
obtained. These BMI-for-age charts were
created for use in place of the 1977
weight-for-stature charts, as they are
considered a more accurate tool.”
(NHANES (National Health & Nutrition
Examination Survey) CDC Growth
Charts: United States, The Revised
Growth Charts, May 30, 2000. Both the
weight-for-length and BMI-for-age charts
and tables are available at http://
www.cdc.gov/nchs/about/major/
nhanes/growthcharts/background.htm.)

We will prepare a Social Security
Ruling containing instructions
consistent with the CDC’s BMI
guidelines. It will be issued concurrent
with publication of this material as a
final rule.

In children, the CDC defines
“Underweight”” as a BMI-for-age <5th
percentile. However, neither the CDC
nor any other recognized expert
authority has published guidelines for
the classification of malnutrition based
on BMI. We will continue to investigate
this area. In the meantime, we propose
to continue to use our current criteria of
persistence of weight for length or
height below the third percentile to
meet listing-level severity for
malnutrition.

Proposed Listing 105.09—Liver
Transplant. We propose to add this new
listing for children, consistent with the
addition of listing 5.09—Liver
transplant in the proposed adult rules.
We propose that you should be
considered under a disability for 12
months following the surgery, due to the
nature and course of recovery for this
procedure. After that time, we will
evaluate the residual impairment(s).
This is consistent with our criteria for
assessing other organ transplants, such
as kidney transplant in listing 106.02D
and heart transplant in listing 104.09.

Clarity of These Proposed Rules

Executive Order 12866 requires each
agency to write all rules in plain
language. In addition to your
substantive comments on these
proposed rules, we invite your
comments on how to make these
proposed rules easier to understand.

For example:

* Have we organized the material to
suit your needs?

 Are the requirements in the rules
clearly stated?
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e Do the rules contain technical
language or jargon that isn’t clear?

* Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rules easier to
understand?

*« Would more (but shorter) sections
be better?

» Could we improve clarity by adding
tables, lists, or diagrams?

¢ What else could we do to make the
rules easier to understand?

Regulatory Procedures
Executive Order (E.O.) 12866

We have consulted with the Office of
Management and Budget (OMB) and
determined that these proposed rules
meet the criteria for an economically
significant regulatory action under E.O.
12866. They are also a ‘“‘major” rule
under 5 U.S.C. 801ff. The following is
a discussion of the potential costs and
benefits of this regulatory action. This
assessment also contains an analysis of
alternatives we considered and chose
not to adopt.

These proposed rules benefit society
by updating the current listings to
provide criteria that reflect state-of-the-
art medical science and technology. The
proposed rules ensure that
determinations of disability have a
sound medical basis, that claimants
receive equal treatment through the use
of specific criteria, and that people who
are disabled can be readily identified
and awarded benefits if all other factors
of entitlement or eligibility are met.

We are projecting savings in program
expenditures as a result of these actions,
described in more detail below.

Program Savings
1. Title II

We estimate that, if finalized, these
proposed rules would result in reduced
program outlays resulting in the
following savings (in millions of dollars)
to the title II program ($295 million total
in a 5-year period beginning in FY
2003).

Fiscal year:
2003

2. Title XVI

We 1 estimate that, if finalized, these
proposed rules will result in reduced
program outlays resulting in the
following savings (in millions of dollars)

15-year total may not be equal to the sum of the
annual totals due to rounding-out.

to the SSI program ($85 million in a 5-
year period beginning in FY 2003).
Fiscal year:

2003 —$2.5
2004 -$10
2005 -$20
2006 —$25
2007 —$30

Total .oooevreeeiieeeiiee, 2 —$85

Program Costs

Wez2 do not expect any program costs
to result from these proposed
regulations.

Administrative Savings

We do not expect any administrative
savings to result from these proposed
regulations.

Administrative Costs

We expect that, if finalized, there will
be some administrative costs associated
with these proposed rules. If finalized,
the proposed rules are expected to result
in administrative costs less than 25
work years and less than $2 million per
year.

Policy Alternatives

We considered, but did not select, the
following policy alternative:

Keep the current criteria with no or only
minor technical changes

We considered not revising the
listings, or making only minor technical
changes and thus, continuing to use our
current criteria. However, we believe
that proposing these revisions is
preferable because of the medical
advances that have been made in
treating and evaluating these types of
impairments. The current listings are
now over 15 years old. Medical
advances in disability evaluation and
treatment and our program experience
make clear that the current listings do
not reflect state-of-the-art medical

knowledge and technology.
Since there would be no changes or

only minor technical changes in using
this alternative, the program and
administrative costs would be the same
as under the current rules. However, the
program savings associated with the
proposed rules would not be achieved.

Regulatory Flexibility Act

We certify that these proposed rules
would not have a significant economic
impact on a substantial number of small
entities because they would affect only
individuals. Thus, a regulatory
flexibility analysis as provided in the
Regulatory Flexibility Act, as amended,
is not required.

2Federal SSI payments due on October 1st in
fiscal years 2006 and 2007 are included with
payments for the prior fiscal year.

Paperwork Reduction Act

These proposed rules contain
reporting requirements at 5.00B, 5.00D,
105.00B, and 105.00D. The public
reporting burden is accounted for in the
Information Collection Requests for the
various forms that the public uses to
submit the information to SSA.
Consequently, a 1-hour placeholder
burden is being assigned to the specific
reporting requirement(s) contained in
these rules. We are seeking clearance of
the burdens referenced in these rules
because they were not considered
during the clearance of the forms. An
Information Collection Request has been
submitted to OMB. We are soliciting
comments on the burden estimate; the
need for the information; its practical
utility; ways to enhance its quality,
utility and clarity; and on ways to
minimize the burden on respondents,
including the use of automated
collection techniques or other forms of
information technology. Comments
should be submitted to the Social
Security Administration at the following
address: Social Security Administration,
Attn: SSA Reports Clearance Officer,
Rm. 1-A-20 Operations Building, 6401
Security Boulevard, Baltimore, MD
21235-6401. Comments can be received
for between 30 and 60 days after
publication of this notice. Comments
will be most useful if received by SSA
within 30 days of publication.

(Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security-
Disability Insurance; 96.002, Social Security-
Retirement Insurance; 96.004, Social
Security-Survivors Insurance; and 96.006,
Supplemental Security Income)

List of Subjects in 20 CFR Part 404

Administrative practice and
procedure, Blind, Disability benefits,
Old-Age, Survivors, and Disability
Insurance, Reporting and recordkeeping
requirements, Social Security.

Dated: November 5, 2001.
Larry G. Massanari,
Acting Commissioner of Social Security.

For the reasons set forth in the
preamble, we propose to amend chapter
III of title 20 of the Code of Federal
Regulations as set forth below:

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950- )

1. The authority citation for subpart P
of part 404, continues to read as follows:

Authority: Secs. 202, 205(a), (b), and (d)-
(h), 216(i), 221(a) and (i), 222(c), 223, 225,
and 702(a)(5) of the Social Security Act (42
U.S.C. 402, 405(a), (b), and (d)-(h), 416(i),
421(a) and (i), 422(c), 423, 425, and
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902(a)(5)); sec. 211(b), Pub. L. 104-193, 110
Stat. 2105, 2189.

2. Item 6 of the introductory text
before part A of appendix 1 is amended
by revising the expiration date, as
follows:

Appendix 1 to Subpart P of Part 404—
Listing of Impairments

* * * * *

6. Digestive System (5.00 and 105.00):
[Insert date of publication of the final rules
in the Federal Register.]

* * * * *

3. Section 5.00 in part A and section
105.00 in part B of appendix 1 are revised to
read as follows:

* * * * *

5.00 Digestive System

A. What Kind of Impairments Do We
Consider in the Digestive System?

1. Impairments of the digestive system
include malnutrition, inflammatory bowel
disease, hemorrhage, esophageal dysfunction,
and hepatic (liver) dysfunction.

2. Digestive disorders may also lead to
complications (e.g., obstruction) or be
accompanied by systemic manifestations in
other body systems.

3. Surgical diversion of the intestinal tract
such as colostomy and ileostomy does not
usually result in an inability to perform any
gainful activity, as long as you are able to
maintain adequate nutrition.

4. Gastrointestinal impairments frequently
respond to medical or surgical treatment and,
therefore, the severity of these disorders
should generally be considered within the
context of prescribed treatment. This may be
necessary in determining whether the
duration requirement for disability will be
met for cases in which you have not
otherwise satisfied the duration requirement.

B. What Documentation Do We Need?

1. When we assess gastrointestinal or liver
impairments, we usually need longitudinal
evidence covering a period of at least 6
months of observations and treatment, unless
we can make a fully favorable determination
or decision without it. The evidence should
include all available clinical and laboratory
findings, including appropriate medically
acceptable imaging studies, endoscopy,
operative, and pathology reports. Criteria for
documentation will be found in the
individual listings.

3. You may not have received ongoing
treatment or have an ongoing relationship
with the medical community, despite the
existence of a severe impairment(s). We
evaluate such cases on the basis of the
objective medical evidence and other
available evidence, taking into consideration
all relevant factors including your medical
history, symptoms, and medical source
statements. Even though you may not be able
to show an impairment that meets the criteria
of one of the digestive listings, you may have
an impairment(s) that medically equals the
listings or may be found disabled based on
consideration of your residual functional
capacity (RFC) and age, education, and work
experience.

C. How Do We Evaluate Digestive Disorders
Under Listings That Require Recurring or
Persistent Findings?

1. Listings 5.02, 5.05, 5.06 and 5.08 require
specific findings to be present on a recurring
or persisting basis. Recurring means the
longitudinal clinical record shows that the
finding(s) satisfies the criteria in the listing
as specified and that pattern has lasted or is
expected to last for a continuous period of at
least 12 months. Persisting means the
longitudinal clinical record shows that, with
few exceptions, the finding(s) has been at, or
is expected to be at, the level specified in the
listing for a continuous period of at least 12
months.

2. Events necessary to meet the listing (e.g.,
3 events within a consecutive 6 month
period) must occur within the period we are
considering in connection with an
application or continuing disability review.
In every listing in which we require more
than one event, there must be at least 1
month between the events (unless otherwise
specified), to ensure that we are evaluating
separate episodes.

D. How Do We Consider the Effects of
Treatment?

1. We assess the effect of treatment by
determining if there is improvement in the
signs, symptoms, and laboratory findings of
the disorder, and if there are side effects that
may result in functional limitations. We
assess the effects of medication, therapy,
surgery, or any other form of treatment you
receive, when determining the severity and
the duration of the impairment(s). The
medical evidence should include:

(a) a description of the treatment
prescribed (e.g., the type of medication or
therapy, the use of total parenteral nutrition
(TPN) or enteral nutrition);

(b) dosage, method, and frequency of
administration;

(c) your response to the treatment;

(d) any adverse effects of such treatment;

(e) the expected duration of the treatment.

2. Because treatment itself or the effects of
treatment may be temporary, in most cases
sufficient time must elapse to allow us to
evaluate the impact and expected duration of
treatment and side effects. Where adverse
effects of treatment contribute to the
impairment severity, the duration or
expected duration of the treatment must be
considered in assessing the duration of the
impairment(s).

3. Nutritional therapy. The requirement for
aggressive nutritional therapy, including
parenteral or specialized enteral nutrition to
avoid debilitating complications of a disease
does not, in and of itself, indicate an inability
to perform gainful activity, but should be
considered, as any other treatment, in
evaluation of the overall severity of the
impairment.

E. How do we evaluate impairments that do
not meet one of the digestive listings?

1. These listings are only examples of
common digestive impairments that we
consider severe enough to prevent you from
doing any gainful activity. If your
impairment(s) does not meet the criteria of
any of these listings, we must also consider

whether you have an impairment(s) that
satisfies the criteria of a listing in another
body system. For example, when liver
disease results in hepatic encephalopathy,
we should evaluate the impairment(s) under
the criteria for the appropriate mental
disorder or neurological listing(s).

2. If you have a medically determinable
impairment(s) that does not meet a listing,
we will determine whether your
impairment(s) medically equals the listings.
(See§§404.1526 and 416.926.) If your
impairment(s) does not meet or medically
equal the listings, you may or may not have
the RFC to engage in substantial gainful
activity. In that situation, we proceed to the
fourth, and if necessary, the fifth steps of the
sequential evaluation process in §§404.1520
and 416.920. When we decide whether you
continue to be disabled, we use the rules in
§§404.1594 and 416.994, as appropriate.

F. What are our guidelines for evaluating
specific digestive impairments?

1. Malnutrition and weight loss.
Gastrointestinal disease may result in
malnutrition and weight loss. In addition to
the impairments specifically mentioned in
the listings, other gastrointestinal disorders
such as stricture, stenosis or obstruction of
the esophagus may result in significant
weight loss. The resulting weight loss should
be evaluated under the criteria of 5.08. When
using the tables in 5.08:

(a) If the reported height measured in
inches falls between the whole number
values, the height should be rounded off to
the nearest inch by whole number (e.g., if
height is given as 627 inches, round off to
62 inches). If the fraction is precisely one-
half inch, the height should be rounded up
to the nearest whole number (e.g., if height
is given as 622 inches, round up to 63
inches).

(b) If the reported height measured in
centimeters falls evenly between two table
values (e.g., 151 cm falls evenly between 150
cm and 152 cm), the height should be
rounded up to the nearest table value (e.g.,
152 cm).

(c) If the reported height measured in
centimeters falls between two table values
(e.g., 148 cm is between 147 cm and 150 cm),
the height should be rounded off to the
nearest table value (e.g., 147 cm).

2. Chronic liver disease is liver cell
necrosis, inflammation, or scarring from any
cause, that persists for more than 6 months,
and is expected to continue for at least 12
months. Clinical manifestations may vary
from an asymptomatic state to incapacitation
due to liver failure. Acute hepatic injury is
frequently reversible, as in viral, drug
induced, and alcoholic hepatitis, and hepatic
ischemia. In the absence of continuing
evidence of a chronic impairment, episodes
of acute liver disease do not necessarily meet
the requirement for chronic liver disease.

(a) Signs, and symptoms of chronic liver
disease often include: jaundice (yellow
appearance of the skin and mucous
membranes), intractable pruritis (itching),
ascites (accumulation of fluid in the
abdominal cavity), lower extremity edema
(swelling due to large amounts of fluid),
gastrointestinal bleeding, fatigue, nausea,
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change in mental status and loss of appetite. ~ constitute one episode.) Consider under a TABLE I|.—WOMEN
Laboratory findings in cases involving liver disability for 1 year following the last
disease may include abnormalities of liver documented hemorrhage; thereafter, evaluate Height Weight

enzymes, decreased serum albumin,
increased bilirubin, abnormal coagulation
studies, and abnormal liver biopsy.

(b) Liver disease may result in portal
hypertension and esophageal varices,
massive variceal hemorrhage, ascites, hepatic
encephalopathy, and/or liver transplantation.
We should assess impairment due to hepatic
encephalopathy under the criteria for the
appropriate mental disorder or neurological
listing(s).

(c) Massive hemorrhage from esophageal
varices typically involves hematemesis
(vomiting of blood), melena (passage of dark
stools), or hematochezia (passage of bloody
stools). You may be hemodynamically
unstable as shown by signs and symptoms
such as pallor (paleness), diaphoresis
(profuse perspiration), postural hypotension
(fall in blood pressure when standing), and
syncope (fainting). The situation can be
considered life-threatening with urgent need
for multiple transfusions and other
supportive care.

(d) Liver function tests such as serum
bilirubin or enzyme levels may correlate
poorly with the clinical severity of liver
disease, and must not be relied upon in
isolation. Ascites, when associated with
either albumin depletion or prolongation of
the prothrombin time, usually indicates
severe loss of liver function. Minimal ascites,
as might be detected only by imaging
techniques and not on physical examination,
is not sufficient to meet the criteria in listing
5.05B.

(e) Liver transplantation may be performed
for progressive liver failure, life-threatening
complications of liver disease, tumor or
trauma. Disability is considered to last for
one year from the date of transplant. After
that time, we will evaluate the residual
impairment(s), as outlined in paragraph (g)
below.

(f) When we use the phrase “[clonsider
under a disability for 1 year following” a
specific event, we are making a statement
about the expected duration of disability, not
about the onset of disability. We do not
restrict the determination of the onset of
disability to the date of the specified event.
We can establish an earlier onset date if you
are not engaging in substantial gainful
activity (SGA) and the evidence in file
supports the earlier onset date of disability.

(g) After the one-year period following
transplantation, we evaluate the effects of
any residual impairment(s). Functional
improvement after liver transplant depends
upon various factors, including adequacy of
post-transplant liver function, incidence and
severity of infection, occurrence of rejection
crisis(es), the presence of systemic
complications and the side effects of
immuno-suppressive agents.

5.01 Category of Impairments, Digestive
System

5.02 Recurrent gastrointestinal
hemorrhage from any cause, requiring at least
two units of blood transfused per episode,
and occurring at least three times during a
consecutive 6-month period. (All incidents
within a consecutive 14-day period

the residual impairment(s).

5.05 Chronic liver disease and cirrhosis of
any kind, WITH:

A. Esophageal varices demonstrated by x-
ray, endoscopy, or other appropriate
medically acceptable imaging, with massive
hemorrhage attributed to varices which
requires a transfusion of at least 5 units of
blood in 48 hours. Consider under a
disability for 1 year following the last
documented massive hemorrhage; thereafter,
evaluate the residual impairment(s); OR

B. Ascites persisting over a consecutive 6-
month period despite prescribed treatment.
The following findings must be demonstrated
on at least two evaluations occurring at least
2 months apart within the 6-month period:

1. Ascites documented by paracentesis; OR

2. Ascites documented on physical
examination and by appropriate medically
acceptable imaging with:

(a) an associated serum albumin of 3.0 gm/
dl or less, or;

(b) prolongation of the prothrombin time of
at least 2 seconds over the control.

5.06 Inflammatory bowel disease (e.g.,
ulcerative colitis, Crohn’s disease) as
documented by endoscopy, biopsy,
appropriate medically acceptable imaging, or
operative findings, with persistent or
recurrent intestinal obstruction over a
consecutive 6-month period, despite
prescribed treatment, WITH:

A. Confirmation, by appropriate medically
acceptable imaging, of stenotic areas in small
intestine or colon with proximal dilatation,
and;

B. Documentation of at least two episodes
of abdominal pain, distention, and vomiting.

5.08 Weight loss due to any persisting
gastrointestinal disorder, with weight equal
to or less than the values specified in Table
I or II, persistent for at least 6 consecutive
months despite prescribed treatment, and
expected to persist at this level for at least
12 consecutive months.

TABLE |.—MEN

Inches/centimeters

Pounds/kilograms

58 in./147 cm 87 Ibs/40 kg
59 in./150 cm ... 89 Ibs/40 kg
60 in./152 cm ... 90 Ibs/41 kg
61 in./155 cm ... 92 Ibs/42 kg
62 in./158 cm ... 94 Ibs/43 kg
63in./160 cm ............ 97 Ibs/44 kg
64 in./163 cm ............ 99 Ibs/45 kg
65 in./165 cm ... 102 Ibs/46 kg
66 in./168 cm ... 104 Ibs/47 kg
67 in./170 cm 106 Ibs/48 kg
68 in./173 cm 109 Ibs/49 kg
69 in./175 cm ... 111 Ibs/50 kg
70 in./178 cm ... 114 Ibs/52 kg
71in./180 cm ... 116 Ibs/53 kg
72 in./183 cm ... 118 Ibs/54 kg

73in./185 cm

121 Ibs/55 kg

Height Weight
Inches/centimeters Pounds/kilograms
61in./155cm ............ 103 Ibs/47 kg
62 in./158 cm ............ 105 Ibs/48 kg
63 in./160 cm ............ 106 lbs/48 kg
64 in./163 cm . 108 Ibs/49 kg
65 in./165 cm 110 Ibs/50 kg
66 in./168 cm 111 Ibs/51 kg
67 in./170 cm . 114 Ibs/52 kg
68 in./173 cm 116 Ibs/53 kg
69 in./175 cm 118 Ibs/54 kg
70in./178 cm . 121 Ibs/55 kg
71in./180 cm 123 Ibs/56 kg
72 in./183 cm 126 Ibs/57 kg
73in./185 cm . 128 Ibs/58 kg

74 in./188 cm
75in./191 cm
76 in./193 cm

131 Ibs/60 kg
134 Ibs/61 kg
137 Ibs/62 kg

5.09 Liver transplant. Consider under a
disability for 1 year following surgery.
Thereafter, evaluate the residual impairment
(see 5.00F2e.)

* * * * *
Part B
* * * * *

105.00 DIGESTIVE SYSTEM

A. What kind of impairments do we consider
in the digestive system?

1. Impairments of the digestive system
include malnutrition, inflammatory bowel
disease, hemorrhage, esophageal dysfunction,
and hepatic (liver) dysfunction.

2. Digestive disorders may also lead to
complications (e.g., obstruction) or be
accompanied by systemic manifestations in
other body systems.

3. Congenital defects involving the organs
of the gastrointestinal system may result in
your inability to maintain adequate nutrition,
growth and development.

4. Surgical diversion of the intestinal tract
such as colostomy and ileostomy does not
usually result in marked and severe
functional limitations, as long as you are able
to maintain adequate nutrition, growth and
development.

5. Gastrointestinal impairments frequently
respond to medical or surgical treatment,
and, therefore, the severity of these disorders
should generally be considered within the
context of prescribed treatment. This may be
necessary in determining whether the
duration requirement for disability will be
met for cases in which you have not already
otherwise satisfied the duration requirement.

B. What documentation do we need?

1. When we assess gastrointestinal or liver
impairments, we usually need longitudinal
evidence covering a period of at least 6
months of observations and treatment, unless
we can make a fully favorable determination
or decision without it. The evidence should
include all available clinical findings,
including assessment(s) of growth and
development, as well as all laboratory
findings, including operative, appropriate
medically acceptable imaging studies,
endoscopy, and pathology reports. Criteria
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for documentation will be found in the
individual listings.

2. You may not have received ongoing
treatment or have an ongoing relationship
with the medical community, despite the
existence of a severe impairment(s). We
evaluate such cases on the basis of the
objective medical evidence and other
available evidence, taking into consideration
all relevant factors (see §§416.924, 416.924a,
and 416.924b) including your medical
history, symptoms, and medical source
statements. Even though you may not be able
to show an impairment that meets the criteria
of one of the digestive listings, you may have
an impairment(s) medically equivalent in
severity to one of the listed impairments or,
as appropriate, may be disabled based on
functionally equaling the listings (See
§§404.1526, 416.926, and 416.926a.).

C. How do we evaluate digestive disorders
under listings that require recurring or
persistent findings?

1. Listings 105.05, 105.06 and 105.08
require specific findings to be present on a
recurring or persisting basis. Recurring
means the longitudinal clinical record shows
that the finding(s) satisfies the criteria in the
listing as specified and that pattern has lasted
or is expected to last for a continuous period
of at least 12 months. Persisting means the
longitudinal clinical record shows that, with
few exceptions, the finding(s) has been at, or
is expected to be at, the level specified in the
listing for a continuous period of at least 12
months.

2. Events necessary to meet the listing (e.g.,
3 events within a consecutive 6-month
period) must occur within the period we are
considering in connection with an
application or continuing disability review.
In every listing in which we require more
than one event, there must be at least 1
month between the events (unless otherwise
specified), to ensure that we are evaluating
separate episodes.

D. How do we consider the effects of
treatment?

1. We assess the effect of treatment by
determining if there is improvement in the
symptoms, signs, and laboratory findings of
the disorder, and if there are side effects that
may result in functional limitations. We
assess the effects of medication, therapy,
surgery, or any other form of treatment you
receive, when determining the severity and
the duration of the impairment(s). The
medical evidence should include:

(a) a description of the treatment
prescribed (e.g., the type of medication or
therapy, the use of total parenteral nutrition
(TPN) or enteral nutrition);

(b) dosage, method, and frequency of
administration;

(c) your response to the treatment;

(d) any adverse effects of such treatment;

(e) the expected duration of the treatment.

2. Because treatment itself or the effects of
treatment may be temporary, in most cases
sufficient time must elapse to allow us to
evaluate the impact and expected duration of
treatment and side effects. Where adverse
effects of treatment contribute to the
impairment severity, the duration or

expected duration of the treatment must be
considered in assessing the duration of the
impairment(s).

3. Nutritional therapy. The requirement for
aggressive nutritional therapy, including
parenteral or specialized enteral nutrition to
avoid debilitating complications of a disease
does not, in and of itself, indicate marked
and severe functional limitations, but should
be considered, as any other treatment, in
evaluation of the overall severity of the
impairment.

E. How Do We Evaluate Impairments That Do
Not Meet One of the Digestive Listings?

1. These listings are only examples of
common digestive impairments that we
consider severe enough to result in marked
and severe functional limitations. If your
impairment(s) does not meet the criteria of
any of these listings, we must also consider
whether you have an impairment(s) that
satisfies the criteria of a listing in another
body system. For example:

(a) When liver disease results in hepatic
encephalopathy or hepatic coma, we should
evaluate your impairment(s) under the
criteria for the appropriate mental disorder or
neurological listing(s).

(b) If you have multiple congenital
anomalies, you should be evaluated under
the criteria for the multiple body system
listings (section 110.00) or the criteria for
other appropriate body system(s).

(c) Digestive impairments that interfere
with intake, digestion, and/or absorption of
nutrition, may result in a reduction in the
rate of growth. If such a reduction is not
reflected in the malnutrition listing (105.08),
it may be necessary to refer to the growth
impairment listings for further evaluation of
the impairment.

2. If you haves a medically determinable
impairment(s) that does not meet a listing,
we will determine whether the impairment(s)
medically equals the listings, or, in the case
of a claim for SSI payments under Title XVI,
functionally equals the listings. (See
§§404.1526, 416.926, and 416.926a.) When
we decide whether you continue to be
disabled under Title XVI, we use the rules in
§416.994a.

F. What Are Our Guidelines For Evaluating
Specific Digestive Impairments?

1. Malnutrition, weight loss and growth
retardation.

(a) Chronic nutritional deficiency.
Gastrointestinal disease may result in
malnutrition. The resulting weight loss or
growth retardation, or both, should be
considered under the criteria of 105.08 and,
if necessary, section 100.00 (growth
impairments) of the listings. To meet the
criteria in 105.08, the malnutrition must be
documented with a laboratory finding(s)
confirming a chronic nutritional deficiency
associated with a gastrointestinal
impairment, which exists despite prescribed
treatment. Such findings include, but are not
limited to, the following:

(1) Severe anemia (hemoglobin less than 8);

(2) Serum albumin less than 3.0 Gm/Del;

(3) Intractable steatorrhea, despite enzyme
therapy, with fecal fat excretion more than:

15% of fat intake in infants less than 6
months; OR

10% of fat intake in infants 6-18 months;
OR

6% of fat intake in children more than 18
months of age.);

(4) Vitamin, mineral, or trace mineral
deficiency despite aggressive medical and
nutritional therapy.

(b) Body Mass Index (BMI). BMI is the ratio
of your weight to the square of your height.
According to the Centers for Disease Control
and Prevention (CDC), it is the recommended
measure to determine if your weight is
appropriate for your height beginning at 2
years of age. Prior to age 2, the CDC’s weight-
for-length charts should be used. A BMI-for-
age less than the 5th percentile indicates
underweight; a BMI-for-age less than the 3rd
percentile satisfies our criteria for
malnutrition when due to a demonstrable
gastrointestinal or other impairment.

2. Chronic liver disease is liver cell
necrosis, inflammation, or scarring from any
cause, that persists for more than 6 months,
and is expected to continue for at least 12
months. Clinical manifestations may vary
from an asymptomatic state to incapacitation
due to liver failure. Acute hepatic injury is
frequently reversible as in viral, drug-
induced, and alcoholic hepatitis, and hepatic
ischemia. In the absence of continuing
evidence of a chronic impairment, episodes
of acute liver disease do not necessarily meet
the requirement for chronic liver disease.

(a) Signs and symptoms of chronic liver
disease often include: jaundice (yellow
appearance of the skin and mucous
membranes), intractable pruritis (itching),
ascites, lower extremity edema (swelling due
to large amounts of fluid), gastrointestinal
bleeding, fatigue, nausea, change in mental
status and loss of appetite. Laboratory
findings in cases involving liver disease may
include abnormalities of liver enzymes,
decreased serum albumin, increased
bilirubin, abnormal coagulation studies, and
abnormal liver biopsy.

(b) Liver disease may result in portal
hypertension, bleeding from esophageal
varices, ascites, hepatic encephalopathy,
hepatic coma, and/or liver transplantation.
We should assess impairment due to hepatic
encephalopathy and hepatic coma under the
criteria for the appropriate mental disorder or
neurological listing(s).

(c) Chronic liver disease in children may
cause portal hypertension that precedes or
seems out of proportion to the severity of
hepatocellular injury. You may have chronic
recurrent variceal bleeding, cholestasis
(stoppage or suppression of the flow of bile),
and/or ascites (accumulation of fluid in the
abdominal cavity) well before other features
of liver failure.

(d) Massive hemorrhage from esophageal
varices typically involves hematemesis
(vomiting of blood), melena (passage of dark
stools), or hematochezia (passage of bloody
stools). You may be hemodynamically
unstable as shown by signs and symptoms
such as pallor (paleness), diaphoresis
(profuse perspiration), postural hypotension
(fall in blood pressure when standing), and
syncope (fainting). The situation can be life-
threatening with urgent need for multiple
transfusions and other supportive care.

(e) Liver function tests such as serum
bilirubin or enzyme levels may correlate
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poorly with the clinical severity of liver
disease, and must not be relied upon in
isolation. Ascites, when associated with
either albumin depletion or prolongation of
the prothrombin time, usually indicates
severe loss of liver function. However,
persistent ascites related to chronic liver
disease is an impairment of listing-level
severity in children, regardless of serum
albumin level. Minimal ascites, as might be
detected only by imaging techniques and not
on physical examination, is not sufficient to
meet the criteria in 105.05B.

(f) Liver transplantation may be performed
for progressive liver failure, life-threatening
complications of liver disease, tumor or
trauma. Disability is considered to last for
one year from the date of the transplant. After
that time, we will evaluate your residual
impairment(s), as outlined in paragraph (h)
below.

(g) When we use the phrase “[c]lonsider
under a disability for 1 year following” a
specific event, we are making a statement
about the expected duration of disability, not
about the onset of disability. We do not
restrict the determination of disability onset
to the date of the specified event. We can
establish an earlier onset date if you are not
engaging in substantial gainful activity (SGA)
and the evidence in file supports the earlier
onset date of disability.

(h) After the one year period following
transplantation, we evaluate the effects of
any residual impairment(s). Functional
improvement after liver transplant depends
upon various factors, including adequacy of
post-transplant liver function, incidence and
severity of infection, occurrence of rejection
crisis(es), the presence of systemic
complications and the side effects of
immuno-suppressive agents. Growth and
development may also be affected.

3. Esophageal stricture or stenosis
(narrowing) from congenital atresia (absence
or closure of a normal body tubular organ) or
destructive esophagitis may meet the criteria
for malnutrition in listing 105.08. It also may
result in complications that include
respiratory impairments due to frequent
aspiration, problems maintaining nutritional
status short of listing-level severity, or
multiple infections such as pneumonia.
While none of these complications may be of
a severity or persistence to meet the criteria
of another specific listing, the combination
may result in marked and severe functional
limitations.

4. Inflammatory bowel disease under
listing 105.06B. requires an intractable
perineal or intra-abdominal complication
such as intractable fecal incontinence.
Intractable is defined as resistant to cure,
relief or control. There must be evidence of
surgical or medical therapy that has failed to
resolve the complication. Fecal incontinence
involves passage of actual fecal material, not
mere staining or spotting.

105.00 Category of Impairments, Digestive
System

105.05 Chronic liver disease and cirrhosis
of any kind

WITH:
A. Esophageal varices demonstrated by x-
ray, endoscopy, or other appropriate

medically acceptable imaging, with at least
three episodes of bleeding requiring
transfusion due to hemodynamic instability,
occurring over a consecutive 6-month period.
Episodes must be separated by at least 1
month. Consider under a disability for 1 year
following last episode; thereafter, evaluate
the residual impairment(s); or

B. Ascites persisting over a consecutive 6-
month period despite prescribed treatment.
The following findings must be demonstrated
on at least two evaluations occurring at least
2 months apart within the 6-month period:

1. Ascites documented by paracentesis; OR

2. Ascites documented on physical
examination and by appropriate medically
acceptable imaging.

105.06 Inflammatory bowel disease (e.g.,
ulcerative colitis, Crohn’s disease) as
documented by endoscopy, biopsy,
appropriate medically acceptable imaging, or
operative findings WITH:

A. Persistent or recurrent intestinal
obstruction over a consecutive six-month
period, despite prescribed treatment, WITH:

(1) Confirmation, by appropriate medically
acceptable imaging, of stenotic areas in small
intestine or colon with proximal dilatation,
and;

(2) documentation of at least two episodes
of abdominal pain, distention, and vomiting;
OR

B. Perineal or intra-abdominal
complications such as abscess, fistuli or fecal
incontinence; intractable despite medical or
surgical treatment; clinically documented
over a consecutive 6-month period.

105.08 Malnutrition, despite prescribed
treatment, due to gastrointestinal,
hepatobiliary, or pancreatic disease with a
documented sign of chronic nutritional
deficiency, meeting one of the following:

A. For children under age 2, weight-for-
length less than the 3rd percentile on the
CDC’s weight-for-length growth charts or data
files, documented at least three times over a
consecutive 6-month period, and expected to
persist for at least 12 months; OR

B. For children age 2 and over, Body Mass
Index (BMI) for age less than the 3rd
percentile on the CDC’s BMI-for-age growth
charts or data files, documented at least three
times over a consecutive 6-month period, and
expected to persist for at least 12 months.

105.09 Liver transplant. Consider under a
disability for 1 year following surgery.
Thereafter, evaluate the residual
impairment(s) (see 105.00F2e.)

* * * * *

[FR Doc. 01-28455 Filed 11-13-01; 8:45 am)]
BILLING CODE 4191-02-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-137519-01]
RIN 1545-BA09

Consolidated Returns; Applicability of
Other Provisions of Law; Non-
Applicability of Section 357(c)

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rule-making
and notice of public hearing.

SUMMARY: This document proposes
amendments relating to the
consolidated return regulations dealing
with the non-applicability of section
357(c) in a consolidated group. The
proposed amendments clarify that, in
certain transfers described in section
351 between members of a consolidated
group, a transferee’s assumption of
certain liabilities described in section
357(c)(3) will not reduce the transferor’s
basis in the transferee’s stock received
in the transfer. This document also
provides notice of a public hearing on
these proposed regulations.

DATES: Written or electronic comments
and requests to speak (with outlines of
oral comments to be discussed) at the
public hearing scheduled for March 21,
2002, must be submitted by February
28, 2002.

ADDRESSES: Send submissions to:
CC:ITA:RU (REG-137519-01), room
5226, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand
delivered Monday through Friday
between the hours of 8 a.m. and 5 p.m.
to: CC:ITA:RU (REG-137519-01),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC. Alternatively,
taxpayers may submit comments
electronically via the internet by
selecting the “Tax Regs” option on the
IRS Home Page, or by submitting
comments directly to the IRS internet
site at http://www.irs.gov/tax_regs/
reglist.html. The public hearing will be
held in room 4718, Internal Revenue
Building, 1111 Constitution Avenue,
NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, T. Ian
Russell of the Office of Associate Chief
Counsel (Corporate), (202) 622-7930;
concerning submissions, the hearing,
and/or to be placed on the building
access list to attend the hearing, Donna
M. Poindexter (202—-622—-7180) (not toll-
free numbers).
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SUPPLEMENTARY INFORMATION:

Background

Section 357(c)(1) generally provides
that, in the case of certain exchanges
described in section 351, if the sum of
the amount of the liabilities assumed by
the transferee corporation exceeds the
total of the adjusted basis of the
property transferred pursuant to such
exchange, then such excess shall be
considered as gain from the sale or
exchange of a capital asset or of
property that is not a capital asset.
Section 357(c)(3), however, excludes
from the computation of liabilities
assumed liabilities the payment of
which would give rise to a deduction,
provided that the incurrence of such
liabilities did not result in the creation
of, or an increase in, the basis of any
property.

Section 358(a) generally provides that,
in the case of an exchange to which
section 351 applies, the basis of the
property permitted to be received
without the recognition of gain or loss
is decreased by the amount of any
money received by the transferor. For
this purpose, under section 358(d)(1),
the transferee’s assumption of a liability
of the transferor is treated as money
received by the transferor on the
exchange. Section 358(d)(2), however,
provides an exception for liabilities
excluded under section 357(c)(3).

On August 15, 1994, final regulations
(TD 8560) adding paragraph (d) to
§ 1.1502-80 were published in the
Federal Register (59 FR 41666). A
correcting amendment adding a
sentence to the end of paragraph (d) of
§ 1.1502—80 was published in the
Federal Register for March 14, 1997 (62
FR 12096). As currently in effect,
§1.1502-80(d) provides that ““[s]ection
357(c) does not apply to any transaction
to which §1.1502-13, § 1.1502-13T,
§1.1502-14, or § 1.1502-14T applies, if
it occurs in a consolidated return year
beginning on or after January 1, 1995.”
The example in that regulation
contemplates that, to the extent that the
transferor does not recognize gain under
section 357(c) by reason of the rule of
§1.1502-80(d), the transferor’s basis in
the stock of the transferee that it
receives in the exchange is reduced,
with the result that an excess loss
account may arise.

A concern has been raised that, as
currently drafted, § 1.1502-80(d) may
produce an unintended basis result in
certain intragroup transfers described in
section 351. In particular, it is possible
that one might conclude that, because
§ 1.1502-80(d) provides that section
357(c) does not apply to certain
intragroup section 351 exchanges, no

liabilities can technically be excluded
under section 357(c)(3). If that analysis
were correct, in the case of a transfer
described in section 351 between
members of a consolidated group, the
transferor’s basis in the stock of the
transferee received in the transfer would
be reduced by liabilities assumed by the
transferee, including those liabilities
described in section 357(c)(3) that
would not have reduced basis had
section 357(c) applied. Assuming the
transferor and the transferee are
members of the consolidated group at
the time the liability does in fact give
rise to a deduction on the part of the
transferee and is taken into account on
the consolidated return, the transferor’s
basis in the stock of the transferee
would be reduced a second time under
the principles of § 1.1502—32. This
duplicated basis reduction, i.e., once at
the time of the transfer described in
section 351 and again at the time the
liability is taken into account by the
consolidated group, may ultimately
cause the transferor to recognize an
amount of gain on the sale of the stock
of the transferee that does not clearly
reflect income.

Explanation of Provisions

These proposed regulations clarify
that, in certain transfers described in
section 351 between members of a
consolidated group, a transferee’s
assumption of liabilities described in
section 357(c)(3)(A), other than those
also described in section 357(c)(3)(B),
will not reduce the transferor’s basis in
the transferee’s stock received in the
exchange.

Proposed Effective Date

These regulations are proposed to
apply to transactions occurring in
consolidated return years beginning on
or after the date these regulations are
published as final regulations in the
Federal Register.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
is hereby certified that these regulations
do not have a significant economic
impact on a substantial number of small
entities. This certification is based on
the fact that these regulations will affect
affiliated groups of corporations that
have elected to file consolidated returns,
which tend to be larger businesses.
Therefore, a Regulatory Flexibility
Analysis under the Regulatory
Flexibility Act (5 U.S.C. chapter 6) is
not required. Pursuant to section 7805(f)

of the Internal Revenue Code, these
regulations will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on their impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (preferably a signed
original and eight (8) copies) that are
submitted timely to the IRS. The IRS
and Treasury request comments on the
clarity of the proposed regulations and
how it may be made easier to
understand. All comments will be
available for public inspection and
copying.

A public hearing has been scheduled
for March 21, 2002, beginning at 10
a.m., in room 4718, Internal Revenue
Building, 1111 Constitution Avenue
NW., Washington, DC. Because of access
restrictions, visitors will not be
admitted beyond the Internal Revenue
Building lobby more than 15 minutes
before the hearing starts.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing.

Persons that wish to present oral
comments at the hearing must submit
timely written comments and an outline
of the topics to be discussed and the
time to be devoted to each topic
(preferably a signed original and eight
(8) copies) by February 28, 2002.

A period of 10 minutes will be
allotted to each person for making
comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal author of these
regulations is T. Ian Russell, Office of
Associate Chief Counsel (Corporate).
However, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *
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Par. 2. In § 1.1502-80, paragraph (d)
is revised to read as follows:

§1.1502-80 Applicability of other
provisions of law.

(d) Non-applicability of section
357(c)—(1) In general. Section 357(c)
does not apply to cause the transferor to
recognize gain in any transaction to
which § 1.1502-13 applies, if such
transaction occurs in a consolidated
return year beginning on or after [the
date these regulations are published as
final regulations in the Federal
Register]. Notwithstanding the
foregoing, for purposes of determining
the transferor’s basis in property under
section 358(a) received in a transfer
described in section 351, section
358(d)(2) shall operate to exclude
liabilities described in section
357(c)(3)(A), other than those also
described in section 357(c)(3)(B), from
the computation of the amount of
liabilities assumed that is treated as
money received under section 358(d)(1),
if such transfer occurs in a consolidated
return year beginning on or after [the
date these regulations are published as
final regulations in the Federal
Register]. This paragraph (d)(1) does not
apply to a transaction if the transferor or
transferee becomes a nonmember as part
of the same plan or arrangement. The
transferor (or transferee) is treated as
becoming a nonmember once it is no
longer a member of a consolidated
group that includes the transferee (or
transferor). For purposes of this
paragraph (d)(1), any reference to a
transferor or transferee includes, as the
context may require, a reference to a
successor or predecessor. For rules
regarding the application of section
357(c) to transactions occurring in
consolidated return years beginning on
or after January 1, 1995, but before [the
date these regulations are published as
final regulations in the Federal
Register], see § 1.1502—-80(d) in effect
prior to the date these regulations are
published as final regulations in the
Federal Register (see 26 CFR part 1
revised April 1, 2001).

(2) Examples. The principles of
paragraph (d)(1) of this section are
illustrated by the following examples:

Example 1. P, S, and T are members of a
consolidated group. P owns all of the stock
of S and T with bases of $30 and $20,
respectively. S has assets with a total fair
market value equal to $100 and an aggregate
basis of $30 and liabilities of $40. S merges
into T in a transaction described in section
368(a)(1)(A) (and in section 368(a)(1)(D)).
Section 357(c) does not apply to cause S to
recognize gain in the merger. P’s basis in T’s
stock increases to $50 ($30 plus $20), and T
succeeds to S’s $30 basis in the assets
transferred and the $40 of liabilities.

Example 2. P owns all the stock of S1. S1
has assets with a total fair market value equal
to $100 and an aggregate basis of $30. S1 has
$40 of liabilities, $5 of which are described
in section 357(c)(3)(A), but not section
357(c)(3)(B), and $35 of which are not
described in section 357(c)(3)(A). S1 transfers
its assets to a newly formed subsidiary, S2,
in exchange for stock of S2 and S2’s
assumption of the liabilities of $40 in a
transaction to which section 351 applies.
Section 357(c) does not apply to cause S1 to
recognize gain in connection with the
transfer. For purposes of determining S1’s
basis in the S2 stock it received in the
exchange, section 358(d)(2) operates to
exclude $5 of the liabilities from the
computation of the amount of liabilities
assumed that are treated as money received
under section 358(d)(1). S1’s basis in the S2
stock received in the exchange is a $5 excess
loss account (reflecting its $30 basis in the
assets transferred reduced by $35, the
amount of liabilities assumed that are not
described in section 357(c)(3)(A)).

* * * * *

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
[FR Doc. 01-28409 Filed 11-13-01; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 31
[REG-142686-01]
RIN 1545-BA26

Application of the Federal Insurance
Contributions Act, Federal
Unemployment Tax Act, and Collection
of Income Tax at Source to Statutory
Stock Options

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations relating to
incentive stock options and options
granted under employee stock purchase
plans. These proposed regulations
would provide guidance concerning the
application of the Federal Insurance
Contributions Act (FICA), Federal
Unemployment Tax Act (FUTA), and
Collection of Income Tax at Source to
these options. These proposed
regulations would affect employers that
grant these options and employees who
exercise these options. This document
also provides notice of a public hearing
on these proposed regulations.

DATES: Written or electronic comments
and outlines of topics to be discussed at

the public hearing scheduled for March
7, 2002, must be received by February
14, 2002.

ADDRESSES: Send submissions to:
CC:ITA:RU (REG-142686—-01), Room
5226, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand
delivered Monday through Friday
between the hours of 8 a.m. and 5 p.m.
to: CC:ITA:RU (REG 142686-01),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC. Alternatively,
taxpayers may submit comments
electronically via the Internet by
selecting the “Tax Regs” option on the
IRS Home Page, or by submitting
comments directly to the IRS Internet
site at http://www.irs.gov/tax_regs/
reglist.html. The public hearing will be
held in the Auditorium of the Internal
Revenue Building, 1111 Constitution
Avenue, NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Stephen Tackney of the Office of
Division Counsel/Associate Chief
Counsel (Tax Exempt and Government
Entities), (202) 622—-6040; concerning
submissions of comments, the hearing,
and/or to be placed on the building
access list to attend the hearing, Treena
Garrett, (202) 622—7180 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
amendments to the Employment Tax
Regulations (26 CFR part 31) under
sections 3121(a), 3306(b), and 3401(a) of
the Internal Revenue Code of 1986
(Code), and to the Income Tax
Regulations (26 CFR part 1) under
section 424 of the Code. These
regulations would clarify current law
regarding FICA tax, FUTA tax, and
income tax withholding consequences
upon the exercise of statutory stock
options, i.e., incentive stock options
described in section 422(b) and options
granted under an employee stock
purchase plan described in section
423(b). FICA tax consequences are
determined by sections 3101 through
3128, FUTA tax consequences by
sections 3301 through 3311, and income
tax withholding consequences by
sections 3401 through 3406.

A. Statutory Stock Options

Section 422(b) sets forth the
requirements for treatment of options as
incentive stock options. If certain
conditions are met, special tax treatment
is provided in section 421(a) for the
transfer of stock to an individual
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pursuant to the exercise of an incentive
stock option. These conditions include
a requirement that the individual not
dispose of the stock within two years
from the date of the grant of the option,
and a requirement that the individual
not dispose of the stock within one year
after the transfer of the stock to the
individual.

Section 423(b) sets forth the
requirements for establishment of an
employee stock purchase plan. If certain
conditions are met, special tax treatment
is provided under section 421(a) for the
transfer of stock to an individual
pursuant to the exercise of an option
granted under an employee stock
purchase plan. These conditions
include a requirement that the
individual not dispose of the stock
within two years from the date of the
grant of the option, and a requirement
that the individual not dispose of the
stock within one year after the transfer
of the stock to the individual.

Section 421(a) provides that at the
time stock is transferred to an
individual pursuant to the exercise of an
option, if the conditions of section
422(a) or 423(a) are met, then no income
to the individual results upon the
exercise. Section 421(b) provides that at
the time stock is transferred to an
individual pursuant to the exercise of an
option, if the stock is sold or disposed
of by the individual and the holding
period requirements of section 422(a)(1)
or 423(a)(1) are not met, then any
income to the individual which results
for the taxable year, in which the option
was exercised, attributable to the sale or
disposition of the stock is income to the
individual in the taxable year, of the
individual, in which the sale or
disposition occurred.

Section 423(c) provides guidance
when the option price of a share of stock
acquired by an individual pursuant to
the exercise of an option granted under
an employee stock purchase plan is less
than 100 percent of the fair market value
of the share at the time the option was
granted. Section 423(c) provides that in
the event of either the disposition of the
share of stock by the individual which
meets the holding period requirements
of section 423(a) or in the event of the
individual’s death while owning the
share of stock, that any resulting
compensation is attributable to the
individual in the taxable year in which
the disposition or death occurred. The
compensation attributable to the
individual is the amount equal to the
lesser of (1) the excess of the fair market
value of the share at the time of the
disposition or death over the amount
paid for the share under the option or
(2) the excess of the fair market value of

the share at the time the option was
granted over the option price.

B. FICA, FUTA, and Income Tax
Withholding

1. FICA

FICA tax is generally imposed on each
employer and employee. Under section
3111, FICA tax is imposed on the
employer in an amount equal to a
percentage of the wages paid by that
employer. Under section 3101, FICA tax
is also imposed on the employee in an
amount equal to a percentage of the
wages received by the employee with
respect to employment.

FICA tax is composed of a tax for Old-
Age, Survivors, and Disability Insurance
(OASDI) and a tax for Hospital
Insurance (HI). The OASDI portion of
FICA tax is imposed separately on the
employer and on the employee in an
amount equal to 6.2 percent of wages.
Under section 3121(a)(1), the wages
subject to the OASDI portion of FICA
tax are limited to the contribution and
benefit base for OASDI for that year
($80,400 for calendar year 2001). The HI
portion of FICA tax is separately
imposed on the employer and the
employee in an amount equal to 1.45
percent of wages. There is no dollar
limit on the wages subject to the HI
portion of FICA tax.

Under section 3102, the employer is
required to collect the employee portion
of FICA tax by deducting the amount of
the tax from wages, as and when paid,
and is liable for payment of the tax
required to be collected. Under
§31.3102-1(a) of the Employment Tax
Regulations, the employer is required to
collect the employee portion of FICA
tax, notwithstanding that the wages are
paid in something other than money,
and to pay over the tax in money.

2. FUTA

FUTA tax is generally imposed under
section 3301 on each employer in an
amount equal to a percentage of wages
paid by the employer with respect to
employment. FUTA tax is imposed on
the employer in an amount equal to 6.2
percent of wages. Under section 3306(b),
wages of an employee subject to the
FUTA tax are limited to $7,000 per
calendar year.

3. Income Tax Withholding

Income tax withholding is imposed
under section 3402(a), which requires
employers paying wages to deduct and
withhold income tax on those wages.
The amount deducted and withheld is
determined in accordance with tables or
computational procedures prescribed by
the Secretary of the Treasury.

C. Wages
1. FICA

For FICA purposes, section 3121(a)
provides that the term wages, with
certain exceptions, means all
remuneration for employment,
including the cash value of all
remuneration (including benefits) paid
in any medium other than cash.
Similarly, under § 31.3121(a)-1(b), the
term wages means all remuneration for
employment unless specifically
excepted under section 3121(a) or
§ 31.3121(a)-1(j). Neither the Code nor
the regulations contain an exclusion
from wages for the value of stock
transferred pursuant to the exercise of
an option.

Under § 31.3121(a)-1(e), in general,
the medium in which the remuneration
is paid is immaterial. It may be paid in
cash or in kind. The amount of non-cash
remuneration is based on the fair market
value of the non-cash remuneration at
the time of payment.

Under § 31.3121(a)-1(a), in general,
wages are received by an employee at
the time that they are paid by the
employer to the employee. Wages are
generally paid by an employer at the
time that they are actually or
constructively paid.

Under § 31.3121(a)-1(i), remuneration
for employment, unless specifically
excepted under section 3121(a) or
§31.3121(a)-1(j), constitutes wages even
though at the time paid the relationship
of employer and employee no longer
exists between the person in whose
employ the services were performed and
the individual who performed them.

2. FUTA

For FUTA purposes, section 3306(b)
provides that the term wages, with
certain exceptions, means all
remuneration for employment,
including the cash value of all
remuneration (including benefits) paid
in any medium other than cash.
Similarly, under § 31.3306(b)-1(b), the
term wages means all remuneration for
employment unless specifically
excepted under section 3306(b) or
§ 31.3306(b)-1(j). Neither the Code nor
the regulations contain an exclusion
from wages for the value of stock
transferred pursuant to the exercise of
an option.

Under § 31.3306(b)-1(e), in general,
the medium in which the remuneration
is paid is immaterial. It may be paid in
cash or in kind. The amount of non-cash
remuneration is based on the fair market
value of the non-cash remuneration at
the time of payment.
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Under § 31.3301—4, wages are
considered paid when actually or
constructively paid.

Under § 31.3306(b)—1(i), remuneration
for employment paid by an employer to
an individual for employment, unless
specifically excepted under section
3306(b), constitutes wages even though
at the time paid the individual is no
longer an employee.

3. Income Tax Withholding

For income tax withholding purposes,
section 3401(a) provides that the term
wages, with certain exceptions, means
all remuneration for services performed
by an employee for his employer,
including the cash value of all
remuneration (including benefits) paid
in any medium other than cash.
Similarly, under § 31.3401(a)-1(a), the
term wages in general means all
remuneration for employment for
services performed by an employee for
his employer unless specifically
excepted under section 3401(a) or
3402(e).

Under § 31.3401(a)-1(a)(4), in general,
the medium in which the remuneration
is paid is immaterial. It may be paid in
cash or in kind. The amount of non-cash
remuneration is based on the fair market
value of the non-cash remuneration at
the time of payment.

Under § 31.3402(a)-1(b), the employer
is required to collect the tax by
deducting and withholding the amount
from the employee’s wages as and when
paid, either actually or constructively.

Under § 31.3401(a)-1(a)(5),
remuneration for services, unless
specifically excepted by statute,
constitutes wages even though at the
time paid the relationship of employer
and employee no longer exists between
the person in whose employ the services
were performed and the individual who
performed them.

The legislative history of sections
3401 through 3404 indicates that a
purpose of income tax withholding is to
enable individuals to pay income tax in
the year in which the income is earned.
H.R. Conf. Rep. No. 78-510 at 1 (1943);
H.R. Rep. No. 78-401 at 1 (1943); Rep.
No. 78-221 at 1 (1943); and Senate Rep.
No. 78-221 at 1 (1943). Therefore,
income tax withholding is generally
imposed only upon remuneration paid
by an employer to the extent that an
employee recognizes income. Section
421(a) provides that if a share of stock
is transferred to an individual in a
transfer which meets the requirements
of section 422(a) or 423(a), no income is
recognized at the time of the transfer.

As part of the Social Security
Amendments of 1983, Public Law 98—
21, 97 Stat. 65 (1983), Congress

amended sections 3121(a) and 3306(b)?
to provide specifically that regulations
providing an exclusion from wages for
income tax withholding purposes are
not to be construed to require a similar
exclusion from wages for FICA and
FUTA purposes. The legislative history
to the Social Security Amendments of
1983 at S. Rep. No. 98-23, 42, 98th
Cong., 1st Sess. explains as to FICA and
income tax withholding that “[Slince,
[however], the [social] security system
has objectives which are significantly
different from the objective underlying
the income tax withholding rules, the
committee believes that amounts
exempt from income tax withholding
should not be exempt from FICA unless
Congress provides an explicit FICA tax
exclusion.” The legislative history
further explains that Congress intended
to reverse the holding in Rowan
Companies v. U.S., 452 U.S. 247 (1981),
that the definitions of wages for FICA
and income tax withholding purposes
were the same. Thus, wages for income
tax withholding purposes are not always
the same as wages for FICA and FUTA
purposes.

D. Application of Law to Statutory Stock
Options

Revenue Ruling 71-52 (1971-1 C.B.
278) which was published before the
statutory changes to sections 3121(a)
and 3306(b) mentioned immediately
above, addressed the FICA, FUTA, and
income tax withholding consequences
applicable to the exercise of qualified
stock options under former section 422.2
The ruling holds that a taxpayer does
not make a payment of wages for
purposes of FICA, FUTA, and income
tax withholding at the time of the
exercise of a qualified stock option
under former section 422.

Notice 87—49 (1987-2 C.B. 355)
addressed potential inconsistencies
among and coordination of the proposed
regulations under former section 422A
(current section 422), section 83, and
Rev. Rul. 71-52. Notice 87-49 provided

1Sections 3121(a) and 3306(b) were amended by

section 327(b)(1) and (c)(4), respectively, of the
Social Security Amendments of 1983, Public Law
98-21, 97 Stat. 65 (1983).

2 Section 603 of the Tax Reform Act of 1976,
Public Law 94-355, 90 Stat. 1520 (1976), amended
former section 422 to provide, generally, that
qualified stock options could not be granted after
May 20, 1976. Current section 422 (Incentive Stock
Options) was added to the Internal Revenue Code
of 1954 (Code), as section 422A, by section 251(a)
of the Economic Recovery Tax Act of 1981, Public
Law 97-34, 95 Stat. 172 (1981). Subsequently,
section 11801(c)(9)(A)(i) of the Omnibus Budget
Reconciliation Act of 1990, Public Law 101-508,
104 Stat. 1388 (1990), repealed former section 422
(Qualified Stock Options) and re-designated former
Code section 422A as section 422 of the Internal
Revenue Code of 1986.

that Rev. Rul. 71-52 was being
reconsidered, but, until the results of
such reconsideration were announced,
the principles of Rev. Rul. 71-52 apply
to the disposition of stock, acquired by
an individual pursuant to the exercise of
an incentive stock option, which does
not meet the requirements of former
section 422A(a) (current section 422(a)).

Notice 2001-14 (2001-6 I.R.B. 416)
addresses the FICA, FUTA, and income
tax withholding consequences
applicable to the exercise of statutory
stock options. Notice 2001-14 provides
that in the case of any statutory stock
option exercised before January 1, 2003,
the IRS will not assess FICA or FUTA
tax upon the exercise of the option and
will not treat the disposition of stock
acquired by an employee pursuant to
the exercise of the option as subject to
income tax withholding. Notice 2001—
14 also provides that Revenue Ruling
71-52 is obsolete and that the holding
of Revenue Ruling 71-52 does not apply
to the exercise of a statutory stock
option or to the disposition of stock
acquired pursuant to the exercise of a
statutory stock option. Consistent with
that conclusion, Notice 2001-14 also
provides that the provisions of Notice
87—49 described above no longer apply.

It has long been recognized that the
transfer of stock to an employee
pursuant to the exercise of a
nonstatutory stock option granted in
connection with employment
constitutes a payment of compensation
to the extent that the fair market value
of the stock received by the employee
pursuant to the exercise of the
nonstatutory option exceeds the option
exercise price. Commissioner v. LoBue,
351 U.S. 243 (1956); Commissioner v.
Smith, 324 U.S. 177 (1945). The
exclusion from gross income for income
tax purposes that is provided by section
421(a)(1) for the transfer of stock upon
the exercise of a statutory stock option,
does not alter the compensatory
character of such stock transfers or serve
to distinguish statutory stock options
from nonstatutory stock options for
purposes of sections 3121(a) and
3306(b).

Comments Received Pursuant to Notice
2001-14

Notice 2001-14 announced the intent
to issue further administrative guidance
clarifying current law with respect to
the application of employment taxes to
statutory stock options and solicited
public comments on the anticipated
guidance. In response to the request for
comments, the IRS received a number of
comments addressing a variety of topics
pertaining to the application of FICA,
FUTA, and income tax withholding to



57026

Federal Register/Vol. 66, No. 220/ Wednesday, November 14, 2001/Proposed Rules

transactions involving statutory stock
options. Because the proposed
regulations address only the application
of the FICA, FUTA, and income tax
withholding at the time of exercise of a
statutory stock option, only comments
relating to these types of transactions
are addressed.

The IRS also received comments
regarding an employer’s income tax
withholding and reporting obligations
upon the sale or disposition of stock
acquired by an individual pursuant to
the exercise of a statutory stock option.
The IRS intends to publish two notices,
discussed more fully below, at the time
of publication of these proposed
regulations. One notice includes
proposed rules addressing an
employer’s income tax withholding and
reporting obligations upon the sale or
disposition of stock acquired by an
individual pursuant to the exercise of a
statutory stock option. That notice
discusses the comments received in
response to Notice 2001-14 relating to
those types of transactions.

Most commentators who addressed
the application of FICA and FUTA tax
at the time of exercise of a statutory
stock option argued that there was no
statutory basis for such application. As
discussed more fully previously, the
applicable Code provisions do not
provide an exception from FICA or
FUTA tax for wages paid to an
employee arising from the exercise of a
statutory stock option.

Several comments were received
requesting that the IRS’s acquiescence
on decision in Sun Microsystems v.
Commissioner, T.C.M. 1995-69, acq.
1997-2 C.B. 1, not be affected by the
proposed regulations. The proposed
regulations address only the application
of FICA and FUTA to statutory stock
options and do not address the section
41 issues raised in the Sun
Microsystems decision.

Some commentators also expressed
concern about the administrative
burden of applying FICA and FUTA tax
at the time of exercise, especially as to
former employees, because there is often
no payment of cash compensation to the
employee at that time. As a result, some
employees may need to sell some shares
of the acquired stock to fund the
employment tax obligations, resulting in
a disqualifying disposition of the shares
sold. In addition, some commentators
expressed concern that the
administrative burdens stemming from
the application of FICA and FUTA tax
upon the exercise of statutory stock
options would make the use of these
options less attractive to employers and
employees. However, commentators did
not cite applicable Code provisions that

provide a statutory basis for excluding
this type of compensation from the
relevant employment taxes. As
discussed below, the proposed
regulations would enable the IRS to
issue rules of administrative
convenience to lessen the
administrative burdens that
commentators cited.

Explanation of Provisions

These proposed regulations would
clarify current law regarding FICA tax,
FUTA tax, and income tax withholding
on the transfer of stock pursuant to the
exercise of statutory stock options.
These proposed regulations would
provide that at the time of the exercise
of a statutory stock option, the
individual who was granted the
statutory stock option receives wages for
FICA and FUTA purposes. These
proposed regulations would also
provide that the amount of wages
received equals the excess of the fair
market value of the stock acquired
pursuant to the exercise of the statutory
stock option over the amount paid for
the stock.

The position taken in these
regulations is based upon the broad
statutory definition of wages for FICA
and FUTA purposes and the absence of
any statutory exclusion for this form of
remuneration. These regulations follow
the Congressional directive that no
exception from FICA taxes should be
created without a specific exclusion and
the section 3121(a) and 3306(b)
provisions that no exception from FICA
and FUTA taxes should be inferred from
the fact that income tax withholding
does not apply.

These proposed regulations would
also provide that income tax
withholding is not required when an
individual exercises a statutory stock
option because no income is recognized
at the time of the exercise by reason of
section 421(a)(1).

In response to the concerns about
administrative burdens, the proposed
regulations authorize the IRS to adopt
rules of administrative convenience to
assist employers and employees in
meeting the employment tax
obligations. Specifically, the proposed
regulations permit the IRS to adopt rules
permitting employers to deem the
payment of wages resulting from the
exercise of a statutory stock option as
occurring at a specific date or dates,
including over a period of dates, as well
as any other appropriate rules of
administrative convenience.

Section 424(h) provides that for
purposes of the rules governing
incentive stock option plans and
employee stock purchase plans, if the

terms of any option to purchase stock
are modified, extended, or renewed,
such modification, extension, or
renewal is considered as the grant of a
new option. Section 424(h)(3) generally
defines the term modification as any
change in the terms of the option which
gives the employee additional benefits.
The proposed regulations clarify that
the adoption of any of the rules of
administrative convenience that may be
prescribed by the IRS pursuant to the
proposed regulations, and the
application of those rules to outstanding
incentive stock options under section
422 or outstanding options under an
employee stock purchase plan under
section 423, will not constitute a
modification for purposes of section
424(h).

These regulations are proposed to
apply only upon publication of final
regulations in the Federal Register and
cannot be relied upon prior to
publication. These proposed
regulations, upon becoming final, would
be effective only for the exercise of a
statutory stock option that occurs on or
after January 1, 2003. If these
regulations are finalized as proposed,
neither FICA nor FUTA tax will apply
to the exercise of a statutory stock
option prior to January 1, 2003.
Consistent with this proposed position,
the IRS will not assert FICA or FUTA
tax which is based upon the exercise of
a statutory stock option that occurs prior
to January 1, 2003.

While neither FICA nor FUTA tax
will apply to the exercise of a statutory
stock option prior to January 1, 2003 if
these regulations are finalized as
proposed, an employer will be able to
apply the final regulations to the
exercise of a statutory stock option that
occurs prior to January 1, 2003 if the
employer elects to do so.

Related Administrative Guidance

As noted above, the IRS is
concurrently publishing two notices.
One of the two notices sets forth
proposed rules of administrative
convenience under the authority
provided to the IRS in the proposed
regulations. These proposed rules
would permit employers to deem the
payment of wages resulting from the
exercise of a statutory stock option as
occurring at a specific date or dates,
including over a period of dates. The
notice also describes certain
arrangements available under the
current federal tax law that may assist
employers and employees, including
employee pre-funding of the employee
portion of FICA tax and employer
advances of funds to satisfy the
employee portion of FICA tax.
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The IRS is publishing a second notice
that proposes rules regarding an
employer’s income tax withholding and
reporting obligations upon the sale or
disposition of stock acquired by an
individual pursuant to the exercise of a
statutory stock option. As indicated
above, the proposed rule in this notice
would state that the employer has no
income tax withholding obligation
when an employee sells or disposes of
stock acquired by the employee
pursuant to the exercise of a statutory
stock option.3

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, this notice
of proposed rulemaking will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written (a signed original and eight (8)
copies) or electronic comments that are
submitted timely to the IRS. All
comments will be available for public
inspection and copying.

Treasury and the IRS specifically
request comments on the clarity of the
proposed regulations, how they can be
made easier to understand, and the
administerability of the rules in the
proposed regulations. In addition, the
proposed regulations do not include
special rules for transactions in which
an individual exercising a statutory
stock option receives stock subject to a
restriction, such as a substantial risk of
forfeiture. Treasury and the IRS also

3 These proposed regulations, along with the two
notices, are intended to clarify the application of
employment taxes to statutory stock options in a
manner that recognizes and addresses the practical
burdens that are imposed, including the imposition
of withholding when neither the employer nor any
other person (other than the employee) has control
over a payment of remuneration, while also
ensuring that “amounts exempt from income tax
withholding should not be exempt from FICA
unless Congress provides an explicit FICA tax
exclusion.” Social Security Amendments of 1983 at
S. Rep. No. 98-23, 42, 98th Cong., 1st Sess.

specifically request comments as to
whether the proposed regulations
should include such special rules,
including comments as to the
prevalence of incentive stock option
plans or employee stock purchase plans
that impose such terms on stock
received pursuant to the exercise of a
statutory stock option.

A public hearing has been scheduled
for March 7, 2002, beginning at 10 a.m.
in the Auditorium of the Internal
Revenue Building, 1111 Constitution
Avenue, NW., Washington, DC. Due to
building security procedures, visitors
must enter at the 10th Street entrance,
located between Constitution and
Pennsylvania Avenues, NW. In
addition, all visitors must present photo
identification to enter the building.
Because of access restrictions, visitors
will not be admitted beyond the
immediate entrance area more than 15
minutes before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
preamble.

The rules of 26 CFR 601.601 (a) (3)
apply to the hearing. Persons who wish
to present oral comments at the hearing
must submit an outline of the topics to
be discussed and the time to be devoted
to each topic (signed original and eight
(8) copies) by February 14, 2002. A
period of 10 minutes will be allotted to
each person for making comments. An
agenda showing the scheduling of the
speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal author of these
proposed regulations is Stephen
Tackney, Office of the Associate Chief
Counsel (Tax Exempt and Government
Entities). However, other personnel
from the IRS and Treasury Department
participated in their development.

List of Subjects

26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 31

Employment taxes, Income taxes,
Penalties, Pensions, Railroad retirement,
Reporting and recordkeeping
requirements, Social security,
Unemployment compensation.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 31
are proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.425-1, as proposed
at 49 FR 4519 (February 7, 1984), is
amended by adding a sentence
immediately after the third sentence of
paragraph (e)(5)(i) to read as follows:

§1.425-1 Definitions and special rules
applicable to statutory options.
* * * * *

(e) I

(5)(1) * * * In addition, the
application to an outstanding option of
any of the methods for the payment or
withholding of employment taxes under
sections 3101, 3111, or 3301 that may be
prescribed under § 31.3121(a)-1(k)(2) or
§31.3306(b)-1(1)(2) of this chapter is not
a modification. * * *
* * * * *

PART 31—EMPLOYMENT TAXES AND
COLLECTION OF INCOME TAXES AT
THE SOURCE

Par. 3. The authority citation for part
31 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 4. In § 31.3121(a)-1, paragraph
(k) is added to read as follows:

§31.3121(a)-1 Wages.
* * * * *

(k) Statutory stock options—(1) When
an individual receives wages—(i)
Statutory stock option defined. For
purposes of this section, a statutory
stock option is an option that either
satisfies the requirements of section
422(b) or is granted under a plan that
satisfies the requirements of section
423(b).

(ii) Wages at exercise. If an individual
is granted a statutory stock option, the
individual receives wages when stock is
transferred to the individual pursuant to
the exercise of the option. The amount
of the wages received by the individual
is equal to the excess of the fair market
value of the stock, determined at the
time of exercise, over the amount paid
for the stock by the individual. The
provisions of this paragraph (k) are
illustrated by the following example:

Example. (i) Individual X is granted an
option under a plan that satisfies the
requirements of section 423(b). The option
allows X to acquire 50 shares of stock of X’s
employer, Y, at an exercise price equal to
85% of the fair market value of the stock at
the time the option is granted. The fair
market value of the Y stock at the time the
option is granted is $100 per share. X
exercises the option later when the fair
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market value of the Y stock is $120 per share.
Thus, at the time of exercise, X acquires 50
shares of Y stock having a fair market value
of $120 per share for $85 per share.

(ii) In this Example, at the time of exercise,
X has received wages equal to the excess of
the fair market value of the stock ($120 per
share) over the amount paid for the stock
($85 per share). Thus, for purposes of section
3121, X has received wages equal to $35 per
share, for a total of $1,750.

(2) Rules of administrative
convenience. The Commissioner may
prescribe rules of administrative
convenience for employers and
employees to satisfy obligations under
sections 3101 and 3111 that arise with
respect to wages received pursuant to
the exercise of a statutory stock option.
Such rules may include, but are not
limited to, permitting employers to
deem the payment of wages due to the
exercise of the statutory stock option as
occurring at a specific date or dates,
including over a period of dates.

(3) Effective date. This paragraph (k)
is applicable to the exercise of a
statutory option that occurs on or after
January 1, 2003.

Par. 5. In § 31.3306(b)-1, paragraph (1)
is added to read as follows:

§31.3306(b)-1 Wages.
* * * * *

(1) Statutory stock options—(1) When
an individual receives wages—(i)
Statutory stock option defined. For
purposes of this section, a statutory
stock option is an option that either
satisfies the requirements of section
422(b) or is granted under a plan that
satisfies the requirements of section
423(b).

(ii) Wages at exercise. If an individual
is granted a statutory stock option, the
individual receives wages when stock is
transferred to the individual pursuant to
the exercise of the option. The amount
of the wages received by the individual
is equal to the excess of the fair market
value of the stock, determined at the
time of exercise, over the amount paid
for the stock by the individual. The
provisions of this paragraph (1) are
illustrated by the following example:

Example. (i) Individual X is granted an
option under a plan that satisfies the
requirements of section 423(b). The option
allows X to acquire 50 shares of stock of X’s
employer, Y, at an exercise price equal to
85% of the fair market value of the stock at
the time the option is granted. The fair
market value of the Y stock at the time the
option is granted is $100 per share. X
exercises the option later when the fair
market value of the Y stock is $120 per share.
Thus, at the time of exercise, X acquires 50
shares of Y stock having a fair market value
of $120 per share for $85 per share.

(ii) In this Example, at the time of exercise,
X has received wages equal to the excess of

the fair market value of the stock ($120 per
share) over the amount paid for the stock
($85 per share). Thus, for purposes of section
3306, X has received wages equal to $35 per
share, for a total of $1,750.

(2) Rules of administrative
convenience. The Commissioner may
prescribe rules of administrative
convenience for employers to satisfy
obligations under section 3301 that arise
with respect to wages received pursuant
to the exercise of a statutory stock
option. Such rules may include, but are
not limited to, permitting employers to
deem the payment of wages due to the
exercise of the statutory stock option as
occurring at a specific date or dates,
including over a period of dates.

(3) Effective date. This paragraph (1) is
applicable to the exercise of a statutory
option that occurs on or after January 1,
2003.

Par. 6. In § 31.3401(a)-1, paragraph
(b)(15) is added to read as follows:

§31.3401(a)-1 Wages.

* * * * *

(b) * k%

(15) Statutory stock options—(i) When
stock is transferred pursuant to an
exercise—(A) Statutory stock option
defined. For purposes of this section, a
statutory stock option is an option that
either satisfies the requirements of
section 422(b) or is granted under a plan
that satisfies the requirements of section
423(b).

(B) Withholding at exercise. If an
individual is granted a statutory stock
option, withholding is not required
when stock is transferred to the
individual pursuant to the exercise of
the option to the extent that the
individual does not recognize income
by reason of section 421(a)(1). The
provisions of this paragraph (b)(15) are
illustrated by the following example:

Example. (i) Individual X is granted an
option under a plan that satisfies the
requirements of section 423(b). The option
allows X to acquire 50 shares of stock of X’s
employer, Y, at an exercise price equal to
85% of the fair market value of the stock at
the time the option is granted. The fair
market value of the Y stock at the time the
option is granted is $100 per share. X
exercises the option later when the fair
market value of the Y stock is $120 per share.
Thus, at the time of exercise, X acquires 50
shares of Y stock having a fair market value
of $120 per share for $85 per share. X
continues to hold the Y stock after exercise.
Under section 421(a), no income is
recognized at the time of exercise.

(ii) In this Example, for purposes of section
3401, X has not received wages at the time
of exercise.

(ii) Effective date. This paragraph
(b)(15) is applicable to the exercise of a

statutory stock option that occurs on or
after January 1, 2003.

* * * * *

Robert E. Wenzel.

Deputy Commissioner of the Internal
Revenue.

[FR Doc. 01-28535 Filed 11-13—-01; 8:45 am]
BILLING CODE 4830-01-P

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1827, 1835, and 1852
RIN 2700-AC33

Scientific and Technical Reports

AGENCY: National Aeronautics and
Space Administration (NASA)
ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend the NFS to clarify the review
requirements for data produced under
Research and Development (R&D)
contracts including data contained in
final reports and the review
requirements for final reports prior to
inclusion in NASA'’s Center for
AeroSpace Information (CASI).

DATES: Comments should be submitted
on or before January 14, 2002.
ADDRESSES: Interested parties should
submit written comments to Celeste
Dalton, NASA Headquarters, Office of
Procurement, Contract Management
Division (Code HK), Washington, DC
20546. Comments may also be
submitted by e-mail to:
cdalton@hq.nasa.gov.

FOR FURTHER INFORMATION CONTACT:
Celeste Dalton, (202) 358-1645, e-mail:
cdalton@hq.nasa.gov.

SUPPLEMENTARY INFORMATION:

A. Background

NFS clause 1852.235-70, Center for
Aerospace Information—Final Scientific
and Technical Reports, is required in all
R&D contracts. Paragraph (e) of the
current NFS clause 1852.235-70
requires that contractors not release the
final report required under the contract,
outside of NASA, until a document
availability authorization (DAA) review
has been completed by NASA and
availability of the report has been
determined. The DAA review completed
by NASA is intended to insure that
NASA disseminates NASA scientific
and technical information (STI) in a
manner consistent with U.S. laws and
regulations, Federal information policy,
intellectual property rights, technology
transfer protection requirements, and
budgetary and technological limitations.
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The DAA review process applies only to
the publication and dissemination of
NASA STI by NASA or under the
direction of NASA.

This final report review requirement
has been incorrectly interpreted by
some university contractors as
restricting their right to publish any of
the data produced under the contract
which may be included in the Final
Report until NASA has completed its
DAA review. The intent of paragraph (e)
is to restrict only the release of the “The
Final Report” as delivered under the
contract until NASA completes its DAA
review and availability of the report has
been determined. This clause does not
restrict the contractor’s ability to
publish, or otherwise disseminate, data
produced during the performance of the
contract, including data contained in
the Final Report, as provided under
FAR clause 52.227-14, Rights in Data—
General. However, in certain limited
situations, contract requirements may
include research activity that will result
in data subject to export control,
national security restrictions, or other
restrictions designated by NASA, or
may require that the contractor receives
or is given access to data that includes
restrictive markings, e.g., proprietary
information of others. In these
circumstances, NASA requires a review
of data produced under the contract,
before the contractor may publish,
release, or otherwise disseminate the
data.

This proposed rule clarifies the above
by—

(a) Revising the existing clause,
1852.235-70, to delete reference to the
submission of the final report. This
revised clause is titled “Center for
Aerospace Information,” and will advise
contractors of the services provided by
CASI;

(b) Establishing a new clause
1852.235-73, Final Scientific and
Technical Reports, that requires
submission of a final report; states that
the contractor may publish, or otherwise
disseminate, data produced during the
performance of the contract, including
data contained in the final report,
without prior review by NASA; and
retains restriction on release of the final
report as delivered under the contract
until NASA has completed its DAA
review;

(c) Establishing an Alternate I to the
new 1852.235-73 clause, that may be
used in contracts for fundamental
research in which the contractor may
publish, or otherwise disseminate, data
produced during performance of the
contract, including the final report,
without prior review by NASA;

(d) Establishing an Alternate II to the
new 1852.235-73 clause, for use in
contracts in which data resulting from
the research activity may be subject to
export control, national security
restrictions or other restrictions
designated by NASA, may include
information disclosing an invention in
which the government may have rights,
or, to the extent the contractor receives
or is given access to data that includes
restrictive markings, may include
proprietary information of others, and
will require the contractor to comply
with NASA review requirements
contained in the new clause, 1852.235—
75, Review of Final Scientific and
Technical Reports and Other Data;

(e) Establishing a new clause
1852.235-74, Additional Reports of
Work—Research and Development, for
use in contracts in which monthly,
quarterly and other reports in addition
to the Final Report may be considered
necessary for monitoring contract
performance;

(f) Establishing a new clause
1852.235-75, Review of Final Scientific
and Technical Reports and Other Data,
for use in contracts in which data
resulting from the research activity may
be subject to export control, national
security restrictions or other restrictions
designated by NASA, may include
information disclosing an invention in
which the government may have rights,
or, to the extent the contractor receives
or is given access to data that includes
restrictive markings, may include
proprietary information of others, and
thus will require NASA review of data
produced under the contract before the
contractor may publish, release, or
otherwise disseminate data produced
during the performance of the contract;
and

(g) Moving the coverage for Reports of
Work from Part 1827, Patents, Data, and
Copyrights, to 1835, Research and
Development Contracting, by deleting
section 1827.406—70, Reports of Work,
and adding sections 1835.010, Scientific
and technical reports, and 1835.011,
Data.

B. Regulatory Flexibility Act

NASA certifies that this proposed rule
will not have a significant economic
impact on a substantial number of small
business entities within the meaning of
the Regulatory Flexibility Act (5 U.S.C.
601, et. seq.), because these changes
only clarify existing rights and
responsibilities relating to release of
data produced in performance of a
contract.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the proposed changes
to the NFS do not impose any
recordkeeping or information collection
requirements, or collection of
information from offerors, contractors,
or members of the public that require
the approval of the Office of
Management and Budget under 44
U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 1827,
1835, and 1852

Government procurement.

Tom Luedtke,
Associate Administrator for Procurement.

Accordingly, 48 CFR Parts 1827, 1835,
and 1852 are proposed to be amended
as follows:

1. The authority citation for 48 CFR
Parts 1827, 1835, and 1852 continues to
read as follows:

Authority: 42 U.S.C. 2473(c)(1).

PART 1827—PATENTS, DATA, AND
COPYRIGHTS

2. Delete section 1827.406-70.

PART 1835—RESEARCH AND
DEVELOPMENT CONTRACTING

3. Add sections 1835.010 and
1835.011 to read as follows:

1835.010 Scientific and technical reports.

(a)(i) Final reports. Final reports must
be furnished by contractors for all R&D
contracts. The final report should
summarize the results of the entire
contract, including recommendations
and conclusions based on the
experience and results obtained. The
final report should include tables,
graphs, diagrams, curves, sketches,
photographs, and drawings in sufficient
detail to explain comprehensively the
results achieved under the contract. The
final report should comply with
formatting and stylistic guidelines
contained in NPG 2200.2A, Guidelines
for Documentation, Approval, and
Dissemination of NASA Scientific and
Technical Information. The contracting
officer must specify in the contract
whether the use of electronic formats for
submission of reports is acceptable.
Information regarding appropriate
electronic formats is available from
Center STI Managers or the NASA
Center for AeroSpace Information
(CASI).

(ii) In addition to the final report
submitted to the contracting officer, the
contractor must concurrently provide
the NASA Center for AeroSpace
Information (CASI) with a copy of the
letter transmitting the final report to the
contracting officer.
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(iii) It is NASA policy to provide the
widest practicable and appropriate
dissemination of scientific and technical
information (STI) derived from NASA
activities, including that generated
under NASA research and development
contracts. One mechanism for
disseminating NASA STI is through
CASI. Before approving a final report
delivered under a contract for inclusion
in the CASI repository, NASA must
complete a Document Availability
Authorization (DAA) review. The DAA
review is intended to insure that NASA
disseminates NASA scientific and
technical information (STI) in a manner
consistent with U.S. laws and
regulations, federal information policy
and publication standards, intellectual
property rights, technology transfer
protection requirements, and budgetary
and technological limitations. NASA
Form 1676, NASA Scientific and
Technical Document Availability
Authorization (DAA), or a Center-
specific version of this form, is used to
complete this review. The DAA review
process applies to the publication and
dissemination of NASA STI by NASA or
under the direction of NASA. The final
report, as delivered under the contract,
must not be released outside of NASA
until NASA’s DAA review has been
completed and the availability of the
document has been determined.

(iv) Additional reports of work. In
addition to the final report required by
paragraph (a)(i) of this section, the
contracting officer, in consultation with
the program or project manager, should
consider the desirability of requiring
periodic reports and reports on the
completion of significant units or
phases of work for monitoring contract
performance. Any additional reports
must be included in the clause at
1852.235-74 as a contract deliverable.
(See FAR 27.403.)

(v) Upon receipt of the Final Report,
or any additional reports required by
1852.235-74 if included in the contract,
the contracting officer must forward the
reports to the contracting officer’s
technical representative (COTR) for
review and acceptance. The COTR must
ensure that the DAA review is initiated
upon receipt of the final report. With
respect to any additional reports
required by 1852.235-74, if NASA
wishes to disseminate such additional
reports outside of NASA, the COTR
must ensure that the DAA review is
initiated upon receipt of such additional
reports. Upon completion of the DAA
review, the COTR must advise the
contracting officer and contractor of the
final availability determination and
submit the final report along with the
final availability determination to CASI.

A copy of the letter transmitting the
final report to CASI must be submitted
to the contracting officer. These
responsibilities should be included in

the COTR Delegation, NASA Form 1634.

(b) The final report must include a
completed Report Documentation Page,
Standard Form (SF) 298, as the final
page of the report.

1835.011 Data.

(a) In addition to any reports required
by 1835.010, the contracting officer
must specify what additional data,
(type, quantity, and quality) is required
under the contract, for example,
presentations, journal articles, and
seminar notes. (See FAR 27.403.)

4. Revise section 1835.070 to read as
follows:

1835.070 NASA contract clauses and
solicitation provision.

(a) The contracting officer must insert
the clause at 1852.235-70, Center for
AeroSpace Information, in all research
and development contracts, and
interagency agreements and cost-
reimbursement supply contracts
involving research and development
work.

(b) The contracting officer must insert
the clause at 1852.235-71, Key
Personnel and Facilities, in contracts
when source selection has been
substantially predicated upon the
possession by a given offeror of special
capabilities, as represented by key
personnel or facilities.

(c) The contracting officer must
ensure that the provision at 1852.235—
72, Instructions for Responding to
NASA Research Announcements, is
inserted in all NRAs. The instructions
may be supplemented, but only to the
minimum extent necessary.

(d)(1) The contracting officer must
insert the clause at 1852.235-73, Final
Scientific and Technical Reports, in all
research and development contracts,
and in interagency agreements and cost-
reimbursement supply contracts
involving research and development
work.

(2) The contracting officer, after
consultation with and concurrence of
the program or project manager and the
Center Export Control Administrator,
may insert the clause with its Alternate
I when the contract includes
“fundamental research” as defined at 22
CFR 120.11(8) and no prior review of
data, including the final report,
produced during the performance of the
contract is required for export control or
national security purposes before the
contractor may publish, release, or
otherwise disseminate the data.

(3) The contracting officer must insert
the clause with its Alternate II when the

clause at 1852.235-75, Review of Final
Scientific and Technical Reports and
Other Data, as prescribed by paragraph
(f) of this section, is included in the
contract.

(e) The contracting officer must insert
a clause substantially the same as the
clause at 1852.235-74, Additional
Reports of Work—Research and
Development, in all research and
development contracts, and in
interagency agreements and cost-
reimbursement supply contracts
involving research and development
work, when periodic reports, such as
monthly or quarterly reports, or reports
on the completion of significant units or
phases of work are required for
monitoring contract performance. The
clause should be modified to reflect the
reporting requirements of the contract
and to indicate the timeframe for
submission of the final report.

(f) The contracting officer, after
consultation with and concurrence by
the program or project manager and
where necessary the Center Export
Control Administrator, must insert a
clause substantially the same as the
clause at 1852.235-75, Review of Final
Scientific and Technical Reports and
Other Data, when prior review of all
data produced during the performance
of the contract is required before the
contractor may publish, release, or
otherwise disseminate the data. For
example, when data produced during
performance of the contract may be
subject to export control, national
security restrictions, or other
restrictions designated by NASA; may
include information disclosing an
invention in which the government may
have rights; or, to the extent the
contractor receives or is given access to
data that includes restrictive markings,
may include proprietary information of
others.

PART 1852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

5. Revise section 1852.235-70 to read
as follows:

1852.235-70 Center for AeroSpace
Information.

As prescribed in 1835.070(a), insert
the following clause:

CENTER FOR AEROSPACE INFORMATION

(XXX/XXX)

(a) The Contractor should register with and
avail itself of the services provided by the
NASA Center for AeroSpace Information
(CASI) (http://www.sti.nasa.gov) for the
conduct of research or research and
development required under this contract.
CASI provides a variety of services and
products as a NASA repository of research
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information, which may enhance contract
performance.

(b) Should the CASI information or service
requested by the Contractor be unavailable or
not in the exact form necessary by the
Contractor, neither CASI nor NASA is
obligated to search for or change the format
of the information. A failure to furnish
information shall not entitle the Contractor to
an equitable adjustment under the terms and
conditions of this contract.

(c) Information regarding CASI and the
services available can be obtained at the
Internet address contained in paragraph (a) of
this clause or at the following address. Center
for AeroSpace Information (CASI), 7121
Standard Drive, Hanover, Maryland 21076—
1320, Email: help@sti.nasa.gov, Phone: 301—
621-0390, FAX: 301-621-0134.

(End of clause)

6. Add sections 1852.235-73,
1852.235-74 and 1852.235-75 to read as
follows:

1852.235-73 Final Scientific and Technical
Reports.

As prescribed in 1835.070(d)(1) insert
the following clause:

FINAL SCIENTIFIC AND TECHNICAL
REPORTS

(XXX/XXX)

(A) The Contractor shall submit to the
Contracting Officer a final report which
summarizes the results of the entire contract,
including recommendations and conclusions
based on the experience and results obtained.
The final report should include tables,
graphs, diagrams, curves, sketches,
photographs, and drawings in sufficient
detail to explain comprehensively the results
achieved under the contract.

(b) The final report shall be of a quality
suitable for publication and shall follow the
formatting and stylistic guidelines contained
in NPG 2200.2A, Guidelines for
Documentation, Approval, and
Dissemination of NASA Scientific and
Technical Information.

(c) The last page of the final report shall
be a completed Standard Form (SF) 298,
Report Documentation Page.

(d) In addition to the final report submitted
to the Contracting Officer, the Contractor
shall concurrently provide to CASI a copy of
the letter transmitting the final report to the
Contracting Officer. The copy of the letter
shall be submitted to CASI at the following
address: Center for AeroSpace Information
(CASI), Attn: Document Processing Section,
7121 Standard Drive, Hanover, Maryland
21076-1320.

(e) In accordance with paragraph (d) of the
Rights in Data — General clause (52.227-14)
of this contract, the Contractor may publish,
or otherwise disseminate, data produced
during the performance of this contract,
including data contained in the final report,
and any additional reports required by
1852.235—-74 when included in the contract,
without prior review by NASA. The
Contractor is responsible for reviewing
publication or dissemination of the data for
conformance with laws and regulations
governing its distribution, including

intellectual property rights, export control,
national security and other requirements, and
to the extent the contractor receives or is
given access to data necessary for the
performance of the contract which contain
restrictive markings, for complying with such
restrictive markings. Should the Contractor
seek to publish or otherwise disseminate the
final report, or any additional reports
required by 1852.235-74 if applicable, as
delivered to NASA under this contract, the
Contractor may do so once NASA has
completed its document availability
authorization review, and availability of the
report has been determined.

ALTERNATE I

(XXX/XXX)

As prescribed by 1835.070(d)(2), insert the
following as paragraph (e) of the basic clause:
(e) The data resulting from this research

activity is “fundamental research” which
will be broadly shared within the scientific
community. No foreign national access or
dissemination restrictions apply to this
research activity. The Contractor may
publish, release, or otherwise disseminate
data produced during the performance of this
contract, including the final report, without
prior review by NASA for export control or
national security purposes. However, NASA
retains the right to review the final report to
ensure that proprietary information, which
may have been provided to the Contractor, is
not released without authorization and for
consistency with NASA publication
standards. Additionally, the Contractor is
responsible for reviewing any publication,
release, or dissemination of the data for
conformance with other restrictions
expressly set forth in this contract, and to the
extent it receives or is given access to data
necessary for the performance of the contract
which contain restrictive markings, for
compliance with such restrictive markings.

ALTERNATE II

(XXX/XXX)

As prescribed by 1835.070(d)(3), when the
clause at 1852.235-75 is included in the
contract, insert the following as paragraph (e)
of the basic clause:

(e) The Contractor shall comply with the
requirements of 1852.235-75, Review of
Final Scientific and Technical Reports and
Other Data, before it publishes, releases, or
otherwise disseminates any data or reports
produced under this contract.

(End of clause)

1852.235-74 Additional Reports of Work—
Research and Development.

As prescribed in 1835.070(e), insert a
clause substantially the same as the
following:

ADDITIONAL REPORTS OF WORK—
RESEARCH AND DEVELOPMENT

(XXX/XXX)

In addition to the final report required
under this contract, the Contractor must
submit the following report(s) to the
Contracting Officer:

(a) Monthly progress reports. The
Contractor shall submit separate monthly

reports of all work accomplished during each
month of contract performance. Reports shall
be in narrative form, brief, and informal.
They shall include a quantitative description
of progress, an indication of any current
problems that may impede performance,
proposed corrective action, and a discussion
of the work to be performed during the next
monthly reporting period.

(b) Quarterly progress reports. The
Contractor shall submit separate quarterly
reports of all work accomplished during each
three-month period of contract performance.
In addition to factual data, these reports
should include a separate analysis section
interpreting the results obtained,
recommending further action, and relating
occurrences to the ultimate objectives of the
contract. Sufficient diagrams, sketches,
curves, photographs, and drawings should be
included to convey the intended meaning.

(c) Submission dates. Monthly and
quarterly reports shall be submitted by the
15th day of the month following the month
or quarter being reported. If the contract is
awarded beyond the middle of a month, the
first monthly report shall cover the period
from award until the end of the following
month. No monthly report need be submitted
for the third month of contract effort for
which a quarterly report is required. No
quarterly report need be submitted for the
final three months of contract effort since
that period will be covered in the final
report. The final report shall be submitted
within days after the completion of
the effort under the contract.

(End of clause)

1852.235-75 Review of Final Scientific and
Technical Reports and Other Data.

As prescribed in 1835.070(f) insert the
following clause:

REVIEW OF FINAL SCIENTIFIC AND
TECHNICAL REPORTS AND OTHER DATA

(XXX/XXX)

Data resulting from this research activity
may be subject to export control, national
security restrictions or other restrictions
designated by NASA, may include
information disclosing an invention in which
the government may have rights, or, to the
extent the Contractor receives or is given
access to data necessary for the performance
of the contract which contain restrictive
markings, may include proprietary
information of others. Therefore, the
Contractor may not publish, release, or
otherwise disseminate, except to NASA, data
produced during the performance of this
contract, including data contained in the
final report required by 1852.235-73 and any
additional reports required by 1852.235-74
when included in the contract, without prior
review by NASA. Should the Contractor seek
to publish, release, or otherwise disseminate
data produced during the performance of this
contract, the Contractor may do so once the
review has been completed by NASA and the
availability of the data has been determined.

[FR Doc. 01-28242 Filed 11-13-01; 8:45 am]
BILLING CODE 7510-01-P
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AFRICAN DEVELOPMENT
FOUNDATION

Board of Directors Meeting; Sunshine
Act

TIME: 10 am—2:30 pm

PLACE: ADF Headquarters.

DATE: Tuesday, December 4, 2001.
STATUS: Open.

Agenda

10 am—10:30am—Chairman’s Report
10:30 am—12 pm—President’s Report
12 pm-1 pm—Lunch
1 pm-2:30pm—Executive Session
(Closed)
2:30 pm—Adjournment
If you have any questions or
comments, please direct them to Doris
Martin, General Counsel, who can be
reached at (202) 673-3916.

Nathaniel Fields,
President.

[FR Doc. 01-28580 Filed 11-9-01; 10:41 am]
BILLING CODE 6117-01-P

DEPARTMENT OF COMMERCE
Census Bureau

Current Population Survey (CPS)
Fertility Supplement

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other federal agencies to take
this opportunity to comment on
proposed or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before January 14, 2002.

ADDRESSES: Direct all written comments
to Madeleine Clayton, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6086,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at mclayton@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Karen Woods, Census
Bureau, FOB 3, Room 3340,
Washington, DC 20233-8400, (301) 457—
3806.

SUPPLEMENTARY INFORMATION:
I. Abstract

The Census Bureau plans to request
clearance for the collection of data
concerning the Fertility Supplement to
be conducted in conjunction with the
June 2002 CPS. The Census Bureau
sponsors the supplement questions,
which were previously collected in June
2000, and have been asked periodically
since 1971.

This survey provides information
used mainly by government and private
analysts to project future population
growth, to analyze child spacing, and to
aid policymakers in their decisions
affected by changes in family size and
composition. Past studies have
discovered noticeable changes in the
patterns of fertility rates and the timing
of the first birth. Potential needs for
government assistance, such as aid to
families with dependent children, child
care, and maternal health care for single
parent households, can be estimated
using CPS characteristics matched with
fertility data.

I1. Method of Collection

The fertility information will be
collected by both personal visit and
telephone interviews in conjunction
with the regular June CPS interviewing.
All interviews are conducted using
computer-assisted interviewing.

II1. Data

OMB Number: 0607—0610.

Form Number: There are no forms.
We conduct all interviewing on
computers.

Type of Review: Regular.

Affected Public: Individuals or
Households.

Estimated Number of Respondents:
30,000.

Estimated Time Per Response: 1
minute.

Estimated Total Annual Burden
Hours: 500.

Estimated Total Annual Cost: There
are no costs to the respondents other
than their time to answer the CPS
questions.

Respondents’ Obligation: Voluntary.

Legal Authority: Title 13, U.S.C.,
section 182; and Title 29, U.S.C,,
sections 1-9.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: November 8, 2001.
Madeleine Clayton,

Departmental Paperwork Clearance Officer,
Office of the Chief Information Officer.

[FR Doc. 01-28529 Filed 11-13-01; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 45-2001]

Foreign-Trade Zone 42—Orlando, FL;
Application for Subzone Status,
Mitsubishi Power Systems, Inc., Plant,
(Power Generation Turbine
Components) Orlando, FL

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the Greater Orlando Aviation
Authority, grantee of FTZ 42, requesting
special-purpose subzone status for the
power generation turbine components
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manufacturing plant of Mitsubishi
Power Systems, Inc. (MPS) (a subsidiary
of Mitsubishi Heavy Industries, Ltd., of
Japan), located in Orlando, Florida. The
application was submitted pursuant to
the provisions of the Foreign-Trade
Zones Act, as amended (19 U.S.C. 81a—
81u), and the regulations of the Board
(15 CFR part 400). It was formally filed
on November 6, 2001.

The MPS plant (15 acres/109,000
sq.ft.) is located within the Orlando
Central Park at 2287 Premier Row,
Orlando (Orange County), Florida. The
facility (350 employees) is used to
contract repair and manufacture
combustion baskets, transition pieces,
turbine blades and turbine vanes used a
components for simple-cycle and
advanced combined-cycle large power
generation turbines (HTSUS# 8411.99),
and to distribute similar imported
components for export and the U.S.
market. The production process
involves inspection, welding, ceramic
coating and repair. In addition to the
component production, the application
indicates that complete rotor assemblies
would be repaired and/or manufactured
at the facility in the future. The
components are manufactured from
cold-formed nickel alloy plate (HTSUS
7506.20; duty rate—3.0%) and cobalt
alloy (8105.90; 3.7%) sourced from
abroad. Domestic purchases of these
alloys are planned.

FTZ procedures would exempt MPS
from Customs duty payments on the
foreign materials used in export
production. On its domestic sales and
exports to NAFTA markets, the
company would be able to choose the
duty rate that applies to finished
combustion baskets, transition pieces,
turbine blades, turbine vanes and rotor
assemblies (2.4%) for the foreign-
sourced nickel and cobalt alloys noted
above. MPS would be able to defer
Customs duty payments on the foreign-
origin finished power generation turbine
components that would be admitted to
the proposed subzone for U.S.
distribution. Duties would be deferred
or reduced on foreign production
equipment admitted to the proposed
subzone until which time it becomes
operational. The application indicates
that subzone status would help improve
the plant’s international
competitiveness.

In accordance with the Board’s
regulations, a member of the FTZ Staff
has been designated examiner to
investigate the application and report to
the Board.

Public comment on the application is
invited from interested parties.
Submissions (original and three copies)
shall be addressed to the Board’s

Executive Secretary at the following
addresses:

1. Submissions via Express/Package
Delivery Services: Foreign-Trade Zones
Board, U.S. Department of Commerce,
Franklin Court Building—Suite 4100W,
1099 14th Street, NW, Washington, DC
20005; or,

2. Submissions via the U.S. Postal
Service: Foreign-Trade Zones Board,
U.S. Department of Commerce, FCB—
4100W, 1401 Constitution Ave., NW,
Washington, DC 20230.

The closing period for their receipt is
January 14, 2002. Rebuttal comments in
response to material submitted during
the foregoing period may be submitted
during the subsequent 15-day period (to
January 29, 2002).

A copy of the application will be
available for public inspection at the
Office of the Foreign-Trade Zones
Board’s Executive Secretary at address
No.1 listed above and at the U.S.
Department of Commerce Export
Assistance Center, Suite 1270, 200 E.
Robinson Street, Orlando, FL 32801.

Dated: November 6, 2001.
Dennis Puccinelli,
Executive Secretary.
[FR Doc. 01-28534 Filed 11-13-01; 8:45 am)]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE
International Trade Administration
Survey of International Air Travelers

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on the
continuing information collections, as
required by the Paperwork Reduction
Act of 1995, Public Law 104-13 (44
U.S.C. 3506(c) (2)(A)).

DATES: Written comments must be
submitted on or before January 14, 2002.
ADDRESSES: Direct all written comments
to Madeleine Clayton, Departmental
Paperwork Clearance Officer, (202) 482—
3129, Department of Commerce, Room
6086, 14th & Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at Mclayton@doc.gov.).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to: Ron Erdmann, ITA’s
Tourism Industries, Room 7025, 1401

Constitution Ave, NW., Washington, DC
20230; phone: (202) 482—4554, and fax:
(202) 482—2887. E-Mail: ron—
erdmann@ita.doc.gov To learn more
about the this research program, visit
TI’s Web site at: http://
www.tinet.ita.doc.gov/research/
programs/ifs/index.html
SUPPLEMENTARY INFORMATION:

1. Abstract

The International Trade
Administration, Tourism Industries
office “Survey of International Air
Travelers” is the only source for
estimating international travel and
passenger fare exports and imports for
this country. This program also supports
the U.S. Department of Commerce,
Bureau of Economic Analysis mandate
to collect and report this type of
information which is used to calculate
GDP for the United States. This project
also serves as the core data source for
Tourism Industries. Numerous reports
and analyses are developed to assist
businesses in increasing U.S. exports in
international travel. An economic
impact of international travel on state
economies, visitation estimates, traveler
profiles, presentations and reports are
generated by Tourism Industries to help
the federal government agencies and the
travel industry better understand the
international market. It is also a service
that the U.S. Department of Commerce
provides to travel industry businesses
seeking to increase international travel
and passenger fare exports for the
country, as well as U.S. outbound travel.
It provides the only comparable
estimates of nonresident visitation to
the states and cities within the U.S., as
well as U.S. resident travel abroad.
Traveler characteristics data are also
collected to help travel related
businesses better understand the
international travelers to and from the
U.S. so they can develop targeted
marketing and other planning related
materials.

1I. Method of Collection

The collection is on U.S. and foreign
flag airlines who voluntarily agree to
allow us to survey their passengers on
departing flights from the U.S.
Additional surveys are also collected at
U.S. departure airports and selected
U.S. sites as cooperation is obtained
from the travel industry.

II1. Data

OMB Number: 0625-0227.

Form Number: N/A.

Type of Review: Regular submission.

Affected Public: International
travelers departing the United States 18
years or older which includes U.S. and
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non-U.S. residents for all countries
except Canada.

Estimated Number of Respondents:
165,600.

Estimated Time per Response: 15
minutes.

Estimated Total Annual Burden
Hours: 24,840 hours.

Estimated Total Annual Cost: This is
a $1.5 million research program. The
government only funds $690,00 of this
program. The remaining funds are
obtained from inkind contributions of
the airlines, airports and other travel
industry partners as well as the sale of
this data to the public. Respondents will
not need to purchase equipment or
materials to respond to this collection.

IV. Requested for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: November 8, 2001.

Madeleine Clayton,

Departmental Forms Clearance Officer, Office
of the Chief Information Officer.

[FR Doc. 01-28530 Filed 11-13-01; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-428-801]

Antifriction Bearings (Other than
Tapered Roller Bearings) and Parts
Thereof From Germany; Notice of
Amended Final Results of
Antidumping Duty Administrative
Reviews Pursuant to Final Court
Decision

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of amended final results
of administrative reviews pursuant to
final court decision

SUMMARY: The United States Court of
International Trade and the United
States Court of Appeals for the Federal
Circuit have affirmed the Department of
Commerce’s final remand results
affecting final assessment rates for the
administrative reviews of the
antidumping duty orders on antifriction
bearings (other than tapered roller
bearings) and parts thereof from
Germany. The classes or kinds of
merchandise covered by these reviews
are ball bearings and parts thereof,
cylindrical roller bearings and parts
thereof, and spherical plain bearings
and parts thereof. The period of review
is May 1, 1992, through April 30, 1993.
As there is now a final and conclusive
court decision in this case, we are
amending our final results of reviews
and we will instruct the Customs
Service to liquidate entries subject to
these reviews.

EFFECTIVE DATE: November 14, 2001.
FOR FURTHER INFORMATION CONTACT:
Katja Kravetsky or Mark Ross, AD/CVD
Enforcement 3, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington, DC 20230; telephone (202)
482-4733.

SUPPLEMENTARY INFORMATION:

The Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Act), are references to the
provisions in effect as of December 31,
1994. In addition, unless otherwise
indicated, all citations to the
Department of Commerce’s (the
Department’s) regulations are to the
regulations as codified at 19 CFR part
353 (1995).

Background

On February 28, 1995, the Department
published its final results of
administrative reviews of the
antidumping duty orders on antifriction
bearings (other than tapered roller
bearings) and parts thereof from France,
Germany, Italy, Japan, Singapore,
Sweden, Thailand, and the United
Kingdom, covering the period May 1,
1992, through April 30, 1993. See
Antifriction Bearings (Other Than
Tapered Roller Bearings) and Parts
Thereof From France, et al.; Final
Results of Antidumping Duty
Administrative Reviews, Partial
Termination of Administrative Reviews,
and Revocation In Part of Antidumping
Duty Orders, 60 FR 10900 (February 28,

1995). These final results were amended
on February 28, 1995, June 13, 1995,
and September 26, 1995 (see 60 FR
10967, 60 FR 31142, and 60 FR 49568,
respectively). The classes or kinds of
merchandise covered by these reviews
are ball bearings and parts thereof (BBs),
cylindrical roller bearings and parts
thereof (CRBs), and spherical plain
bearings and parts thereof (SPBs). A
domestic producer, the Torrington
Company, and a number of respondent
interested parties challenged the final
results in the United States Court of
International Trade (CIT).

In INA Walzlager Schaeffler KG, and
INA Bearing Company, Inc., FAG
Kugelfischer Georg Schafer AG, FAG
Bearings Corporation, SKF USA Inc.,
and SKF GmbH v. United States, 957 F.
Supp. 251 (CIT 1997), the CIT ordered
the Department to make methodological
changes and to recalculate the
antidumping margins for INA, FAG, and
SKF. Specifically, the CIT ordered the
Department, inter alia, to make the
following changes:

(1) Deduct imputed interest for INA’s
credit expenses and inventory carrying
expenses from cost of production (COP);

(2) Adjust the profit calculation for
INA for the differences between sales
COP and constructed value COP;

(3) Apply a tax-neutral amount
methodology in computing the value-
added tax (VAT) adjustment;

(4) Deny the adjustment to foreign
market value (FMV) for FAG’s negative
billing adjustments, post-sale price
adjustments, and third-party discounts;

(5) Allow a direct adjustment to FMV
for SKF’s rebate two; and

(6) Explain the circumstances in
which the Department will apply the
reimbursement regulation in exporter’s-
sales-price (ESP) situations.

On June 3, 1997, the Department
submitted the recalculated results
consistent with the CIT’s remand order.
The Department deducted imputed
interest for INA’s credit and inventory
carrying costs from COP and adjusted
the profit calculation for the differences
between sales COP and constructed
value COP; applied a tax-neutral
methodology in computing the VAT
adjustment for all three respondents;
denied the indirect selling expense
adjustment to FMV for FAG’s negative
billing adjustments, post-sale price
adjustments, and third-party discounts;
allowed a direct adjustment to FMV for
SKEF’s rebate two; and explained the
circumstances under which we will
apply the regulation regarding
reimbursement of antidumping duties in
ESP situations.

On September 29, 1997, the CIT
affirmed the Department’s Final Results
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of Redetermination on Remand (Slip
Op. 97-141).

One respondent, SKF, appealed two
issues, the Department’s denial of SKF’s
billing adjustment two and cash
discounts, to the Court of Appeals for
the Federal Circuit (CAFC).

On June 10, 1999, the CAFC agreed
that the Department properly
disallowed SKF’s billing adjustment two
and cash discounts because the claimed
adjustments were not limited to

merchandise within the scope of the
antidumping duty order. SKF USA Inc.
and SKF GmbH v. U.S., 180 F. 3d 1370
(Fed. Cir. 1999). This decision was not
appealed.

As there is a final and conclusive
court decision in this action, we are
amending our final results of review in
this matter, and we will instruct the
Customs Service to liquidate entries
subject to these reviews.

Amendment to Final Results

Pursuant to section 516A(e) of the
Act, we are now amending the final
results of the administrative reviews of
the antidumping duty orders on
antifriction bearings (other than tapered
roller bearings) and parts thereof from
Germany for the period May 1, 1992,
throughApril 30, 1993. The revised
weighted-average percentage margins
are as follows:

Company BBs CRBs SPBs
INA Walzlager SChaeffler KG ..ottt sttt e et e e sbe e saeeenaeenes 26.62 9.72 @
FAG Kugelfischer Georg SChafer AG .......cccuiviiiiie ettt et e e saae e e e e e snaeeennnnas 9.38 12.32 14.46
] N €111 o] I USROS UPPRRN 14.48 9.97 21.35

(1) No shipments during the period of review.

Assessment Rates

Accordingly, the Department will
determine, and the Customs Service will
assess, antidumping duties on all
appropriate entries. Individual
differences between United States price
and foreign market value may vary from
the percentages listed above. For
companies covered by these amended
results, the Department will issue
appraisement instructions to the
Customs Service after publication of
these amended final results of reviews.

We are issuing and publishing this
determination in accordance with
sections 751(a)(1) and 777(i)(1) of the
Act.

Dated: November 2, 2001.
Faryar Shirzad,

Assistant Secretary for Import
Administration.

[FR Doc. 01-28532 Filed 11-13-01; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-580-841]

Structural Steel Beams From the
Republic of Korea: Notice of
Preliminary Results of Changed
Circumstances Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of preliminary results of
changed circumstances antidumping
duty administrative review.

SUMMARY: On October 1, 2001, the
Department of Commerce
(“Department’’) published a notice of
initiation in the above-named case. As
a result of this review, the Department

preliminarily finds for the purposes of
this proceeding that INI Steel Company
is the successor-in-interest to Inchon
Iron and Steel Co., Ltd.

EFFECTIVE DATE: November 14, 2001.
FOR FURTHER INFORMATION CONTACT:
Cheryl Werner or Laurel LaCivita,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230; telephone (202) 482—-2667
and (202) 482—4243, respectively.

Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (‘‘the
Act”) by the Uruguay Round
Agreements Act. In addition, unless
otherwise indicated, all citations to the
Department’s regulations are to the
regulations at 19 CFR part 351 (2001).
SUPPLEMENTARY INFORMATION:

Background

In an August 6, 2001, letter to the
Department, INI Steel Company (“INI”),
formerly Inchon Iron and Steel Co., Ltd.
(“Inchon”), notified the Department that
as of August 1, 2001, Inchon’s corporate
name had changed to INI Steel
Company. INI requested that the
Department conduct an expedited
changed circumstances review to
confirm that INT is the successor-in-
interest to Inchon. Since the Department
had insufficient information on the
record concerning this corporate name
change, the Department concluded that
it would be inappropriate to conduct an
expedited changed circumstances
review and issue a preliminary results
concurrent with the initiation of a
changed circumstance review. Thus the
Department published only a notice of

initiation. (See Notice of Initiation of
Changed Circumstances Antidumping
Duty Administrative Review, 66 FR
49929 (October 1, 2001) (“Notice of
Initiation’’). On October 17, 2001, the
Department sent a questionnaire to INI
requesting more information. On
October 24, 2001, the Department
received INI’s response to the
questionnaire. INI provided
documentation on the name change
requested by the Department consisting
of: the minutes of Inchon’s July 27, 2001
shareholders’ meeting where the name
change was approved; the Inchon
District Court’s official certification of
the name change registered on July 31,
2001; INI’s Business Registration
Certificate issued on August 1, 2001 by
the Inchon Tax Office; organization
charts before and after the corporate
name change; a list of the Board of
Directors before and after the corporate
name change; a chart of suppliers before
and after the corporate name change;
and a customer list before and after the
name change.

Scope of the Review

The products covered by this review
include structural steel beams that are
doubly-symmetric shapes, whether hot-
or cold-rolled, drawn, extruded, formed
or finished, having at least one
dimension of at least 80 mm (3.2 inches
or more), whether of carbon or alloy
(other than stainless) steel, and whether
or not drilled, punched, notched,
painted, coated or clad. These products
include, but are not limited to, wide-
flange beams (“W”’ shapes), bearing
piles (“HP” shapes), standard beams
(“S” or “I” shapes), and M-shapes.

All products that meet the physical
and metallurgical descriptions provided
above are within the scope of this
investigation unless otherwise
excluded. The following products are
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outside and/or specifically excluded
from the scope of this investigation:
structural steel beams greater than 400
pounds per linear foot or with a web or
section height (also known as depth)
over 40 inches.

The merchandise subject to this
investigation is classified in the
Harmonized Tariff Schedule of the
United States (“HTSUS”’) at
subheadings: 7216.32.0000,
7216.33.0030, 7216.33.0060,
7216.33.0090, 7216.50.0000,
7216.61.0000, 7216.69.0000,
7216.91.0000, 7216.99.0000,
7228.70.3040, 7228.70.6000. Although
the HTSUS subheadings are provided
for convenience and Customs purposes,
the written description of the
merchandise under investigation is
dispositive.

Preliminary Results

In making successor-in-interest
determinations, the Department
examines several factors including, but
not limited to, changes in: (1)
Management; (2) production facilities;
(3) supplier relationships; and (4)
customer base. See e.g., Brass Sheet and
Strip from Canada; Final Results of
Antidumping Duty Administrative
Review, 57 FR 20460, 20461 (May 13,
1992). While no single factor, or
combination of factors, will necessarily
be dispositive, the Department will
generally consider the new company to
be the successor to its predecessor
company if the resulting operations are
essentially the same as the predecessor
company. E.g, id. and Industrial
Phosphoric Acid from Israel; Final
Results of Changed Circumstances
Review, 59 FR 6944, 6945 (February 14,
1994). Thus, if the evidence
demonstrates that, with respect to the
production and sale of the subject
merchandise, the new company
operates as the same business entity as
its predecessor, the Department will
treat the new company as the successor-
in-interest to the predecessor.

Based on the information submitted
by INI during the course of this changed
circumstances review, we preliminarily
find that INI is the successor-in-interest
to Inchon because we preliminarily find
that the company’s organizational
structure, senior management,
production facilities, supplier
relationships, and customers have
remained essentially unchanged after
the name change with respect to the
subject merchandise. Furthermore, INI
has provided sufficient internal and
public documentation of the name
change. If there are no changes in the
final results of the changed
circumstances review, INI shall retain

the antidumping duty deposit rate
assigned to Inchon by the Department in
the most recent administrative review of
the subject merchandise.

We are issuing and publishing this
finding and notice in accordance with
sections 751(b) and 777(1)(1) of the Act
and 19 CFR 351.221(c)(3) and 19 CFR
351.216.

Public Comment

Pursuant to 19 CFR 351.310, any
interested party may request a hearing
within 10 days of publication of this
notice. Case briefs and/or written
comments from interested parties may
be submitted no later than 21 days after
the date of publication of this notice.
Rebuttal briefs and rebuttals comments,
limited to the issues raised in those case
briefs or comments, may be filed no
later than 28 days after the publication
of this notice. All written comments
must be submitted and served on all
interested parties on the Department’s
service list in accordance with 19 CFR
351.303. Any hearing, if requested, will
be held no later than 30 days after the
date of publication of this notice, or the
first working day thereafter. Persons
interested in attending the hearing
should contact the Department for the
date and time of the hearing. The
Department will publish in the Federal
Register a notice of final results of this
changed circumstances antidumping
duty administrative review, including
the results of its analysis of any issues
raised in any written comments.

During the course of this changed
circumstances review, we will not
change any cash deposit instructions on
the merchandise subject to this changed
circumstances review, unless a change
is determined to be warranted pursuant
to the final results of this review.

This notice is in accordance with
section 751(b)(1) of the Act and 19 CFR
351.216 and 351.221(c)(3).

Dated: November 7, 2001.

Faryar Shirzad,

Assistant Secretary for Import
Administration.

[FR Doc. 01-28533 Filed 11-13-01; 8:45 am)]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration

[C-351-833, C-122-841, C-428-833, C-274—
805, C-489-809]

Carbon and Certain Alloy Steel Wire
Rod From Brazil, Canada, Germany,
Trinidad and Tobago, and Turkey:
Postponement of Preliminary
Determinations of Countervailing Duty
Investigations

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of postponement of
preliminary determinations.

SUMMARY: The Department of Commerce
is postponing the preliminary
determinations of the countervailing
duty investigations of carbon and
certain alloy steel wire rod from Brazil,
Canada, Germany, Trinidad & Tobago,
and Turkey. For each investigation the
period of investigation is January 1,
2000 through December 31, 2000. These
postponements are made pursuant to
section 703(c)(2) of the Tariff Act of
1930, as amended by the Uruguay
Round Agreements Act.

EFFECTIVE DATE: November 14, 2001.

FOR FURTHER INFORMATION CONTACT:
Melani Miller (Brazil and Trinidad and
Tobago) at 202—-482-0116; Sally
Hastings (Canada) at 202—-482—3464;
Annika O’Hara or Melanie Brown
(Germany) at 202—482-3798 or 202—
482-4987, respectively; and Jennifer D.
Jones (Turkey) at 202—482—4194. Import
Administration, International Trade
Administration, U.S. Department of
Commerce, Room 3099, 14th Street and
Constitution Avenue, NW, Washington,
DC 20230.

Postponement of Preliminary
Determinations

The Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (“‘the
Act”’) by the Uruguay Round
Agreements Act. In addition, unless
otherwise indicated, all citations to the
Department of Commerce’s
(“Department”’) regulations are to 19
CFR part 351 (2001).

Postponement

On September 24, 2001, the
Department initiated the countervailing
duty investigations of carbon and
certain alloy steel wire rod from Brazil,
Canada, Germany, Trinidad and Tobago,
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and Turkey. See Notice of Initiation of
Countervailing Duty Investigations:
Carbon and Certain Alloy Steel Wire
Rod from Brazil, Canada, Germany,
Trinidad and Tobago, and Turkey, 66
FR 49931 (October 1, 2001). Currently,
the preliminary determinations must be
issued by November 28, 2001.

On November 1, 2001, the petitioners
made timely requests pursuant to
section 703(c)(1)(A) of the Act and 19
CFR 351.205(e) of the Department’s
regulations for postponement of the
preliminary determinations. The
petitioners requested postponement
until February 1, 2002 in order to allow
time for the petitioners to submit
comments regarding the respondents’
questionnaire responses and to allow
time for the Department to analyze these
responses.

The petitioners’ requests for these
postponements were timely, and the
Department finds no compelling reason
to deny the requests. Therefore,
pursuant to 703(c) of the Act and 19
CFR 351.205(b)(2), the Department is
postponing the preliminary
determinations until no later than
February 1, 2002.

We are issuing and publishing this
notice in accordance with sections
703(c)(2) and 777(i)(1) of the Act.

Dated: November 6, 2001.
Faryar Shirzad,

Assistant Secretary for Import
Administration.

[FR Doc. 01-28531 Filed 11-13-01; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology; Notice

AGENCY: National Institute of Standards
and Technology Commerce.

ACTION: Notice of government-owned
inventions available for licensing.

SUMMARY: The inventions listed below
are owned in whole or in part by the
U.S. Government, as represented by the
Department of Commerce. The
Department of Commerce’s interest in
the inventions is available for exclusive
or non-exclusive licensing in
accordance with 35 U.S.C. 207 and 37
CFR part 404 to achieve expeditious
commercialization of results of federally
funded research and development.

FOR FURTHER INFORMATION CONTACT:
Technical and licensing information on
these inventions may be obtained by
writing to: National Institute of
Standards and Technology, Office of
Technology Partnerships, Building 820,
Room 213, Gaithersburg, MD 20899; Fax

301-869-2751. Any request for
information should include the NIST
Docket number and title for the relevant
invention as indicated below.
SUPPLEMENTARY INFORMATION: NIST may
enter into a Cooperative Research and
Development Agreement (“CRADA”)
with the licensee to perform further
research on the inventions for purposes
of commercialization. The inventions
available for licensing are:

NIST Docket Number: 97-022US.

Title: Immobilized Biological
Membranes.

Abstract: The invention is jointly
owned by the U.S. Government, as
represented by the Department of
Commerce, and Health Research, Inc.
The Department of Commerce’s
ownership interest is available for
licensing. A composition comprising an
immobilized biological membrane is
provided. The functional immobilized
biological membrane consists of a
support structure, a metal layered onto
a surface of the support structure, and
alkanethiol monolayer assembled onto
the metal, and a biological membrane
deposited on the alkanethiol monolayer.
Also provided is a method of producing
the immobilized biological membrane,
wherein the method involves contacting
an alkanethiol with a metal surface of a
support structure in forming an
alkanethiol monolayer assembled onto
the metal, and depositing a biological
membrane onto the alkanethiol
monolayer such that the biological
membrane becomes associated with the
alkanethiol monolayer. Uses of the
biological membrane include as a
sensing indicator in a biosensor, as an
adsorbent in a chromatography system,
and as a coating for medical devices.
NIST Docket Number: 95-051US.

Title: Diode Laser Vibrometer Using
Feedback Induced Frequency
Modulation.

Abstract: The invention is jointly
owned by the U.S. Government, as
represented by the Department of
Commerce, and the University of
Colorado. The Department of
Commerce’s ownership interest is
available for licensing. A diode laser
vibrometer has been developed which is
an inexpensive, sensitive sensor for
measuring target position, velocity and
vibration based on optical feedback-
induced fluctuations in the operating
frequency of a diode laser. The sensor
comprises a diode laser, an optical
frequency discriminator to measure the
laser operating frequency, and an
electronic signal analyzer to obtain the
modulation frequency of the laser
operating frequency. This invention
further includes two calibration

mechanisms for vibration amplitude
measurement. In a first calibration
mechanism, the diode laser is mounted
on a laser vibrator, which vibrates the
laser relative to the target. In a second
calibration mechanism, a frequency
modulator is coupled to the diode laser
to modulate the operating frequency.

NIST Docket Number: 98—-023US.

Title: An Apparatus Available for
Health Assessment and Diagnostics of
Conductive Materials.

Abstract: The invention is jointly
owned by the U.S. Government, as
represented by the Department of
Commerce, and Colorado School of
Mines. The Department of Commerce’s
ownership interest is available for
licensing. The invention is a device for
diagnosing the integrity of conductive
materials (e.g. copper ground riser and
transmission lines). The device
integrates advances in electro-magnetic
acoustic technology (EMAT) with
artificial neural networks. The described
advances enable field engineers and
maintenance crews to loosely clamp the
device to a bare section of conductor,
transmit and receive a VHF acoustic
signal, analyze the signal and determine
the existence and location of any
conductivity losses.

NIST Docket Number: 98—030US.

Title: Process for the Removal of
Carbonyl Sulfide from Liquid Petroleum
Gas.

Abstract: This invention is jointly
owned by the U.S. Government, as
represented by the Department of
Commerce, and the University of
Colorado. Liquefied petroleum gas
(LPG) is an important fuel and chemical
feedstock. It is generally derived from
two primary sources: the refining of
crude oil, and as a by-product of the
production of natural gas. The primary
constituent of commercial LPG is
propane, although other organic
constituents are present as well. Many
sources of LPG contain organic sulfur
compounds. Some of these, such as
hydrogen sulfide, must be removed (to
a level of 5 ppm or lower) to make the
LPG merchantable. Other sulfur
compounds such as carbonyl sulfide
(COS) were once considered to be
relatively innocuous, but are now
recognized as being problematic for a
variety of reasons. This invention
provides a method for the removal of
COS from LPG.

NIST Docket Number: 93—-021US.
Title: Optical Cooling of Solids.
Abstract: A device and method for

laser cooling of a solid to extremely low

temperatures is disclosed, the device
including an active cooling structure
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having a high purity surface passivated
direct band gap semiconductor crystal
of less than about 3 microns thick and

a transparent hemispherical body in
optical contact with the crystal. The
crystal is itself cooled when illuminated
with a laser beam tuned to a frequency
no greater than the band gap edge
frequency of the crystal. Cooling is
caused by emission of photons of higher
energy than photons entering the
crystal, the additional energy being
accounted for by a process of absorption
of thermal phonons from the crystal
lattice.

Dated: November 1, 2001.
Karen H. Brown,
Deputy Director.
[FR Doc. 01-28337 Filed 11-13-01; 8:45 am)]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Coastal Impact Assistance Program:
Availability of Environmental
Assessment and Finding of No
Significant Impact

AGENCY: National Oceanic and
Atmospheric Administration,
Department of Commerce.

ACTION: Notice of availability of
Environmental Assessment and Finding
of No Significant Impact on Approval of
State Plans from Alabama, Alaska,
California, Florida, Louisiana,
Mississippi, and Texas under the
Coastal Impact Assistance Program.

SUMMARY: Notice is hereby given of the
availability of the Environmental
Assessment (EA) and Finding of No
Significant Impact on approval of State
plans from Alabama, Alaska, California,
Florida, Louisiana, Mississippi, and
Texas under the Coastal Impact
Assistance Program (CIAP). The Fiscal
Year 2001 Appropriations Act for the
Departments of Commerce, Justice, and
State (Pub. L. 106-553) created the CIAP
by amending the Outer Continental
Shelf Lands Act. The CIAP will direct
approximately $142 million to the outer
continental shelf (OCS) oil and gas
producing states of Alaska, Alabama,
California, Florida, Louisiana,
Mississippi, and Texas and the
approximately 150 coastal political
subdivisions within those states to help
mitigate the impacts of OCS activities
and protect coastal resources. The CIAP
required these states to submit Coastal
Impact Assistance Plans to the National
Oceanic and Atmospheric
Administration (NOAA) detailing how

the funds will be expended. NOAA
must approve the plans before
disbursing funds.

Three alternatives are available to
NOAA pertaining to the CIAP: approve
the State plans; conditionally approve
the State plans; and deny approval of
the State plans. NOAA’s preferred
alternative is to approve the State plans.
NOAA finds that the State plans meet
the requirements of the CIAP legislation.
This alternative will have a beneficial
effect on the environment because it
will fulfill the intent of the legislation
by helping to mitigate impacts from
outer continental shelf oil and gas
activities. The requirements of 40 CFR
parts 1500-1508 (Council on
Environmental Quality (CEQ)
regulations to implement the National
Environmental Policy Act) apply to the
preparation of this Environmental
Assessment. Specifically, 40 CFR 1506.6
requires agencies to provide public
notice of the availability of
environmental documents. This notice
is part of NOAA'’s action to comply with
this requirement.

Copies of the Environmental
Assessment and Finding of No
Significant Impact may be found on the
NOAA Web site at http://
www.ocrm.nos.noaa.gov/cpd/ or may be
obtained upon request from: John R.
King, Acting Chief, Coastal Programs
Division (N/ORM3), Office of Ocean and
Coastal Resource Management, NOS,
NOAA, 1305 East-West Highway, Silver
Spring, Maryland, 20910, phone (301)
713-3155, x188, e-mail
john.king@noaa.gov.

DATES: Individuals or organizations
wishing to submit comments on the
Environmental Assessment should do so
by December 16, 2001.

ADDRESSES: Comments should be made
to: John R. King, Acting Chief, Coastal
Programs Division (N/ORM3), Office of
Ocean and Coastal Resource
Management, NOS, NOAA, 1305 East-
West Highway, Silver Spring, Maryland,
20910, phone (301) 713-3155, x188, e-
mail john.king@noaa.gov.

FOR FURTHER INFORMATION CONTACT: John
R. King, Acting Chief, Coastal Programs
Division (N/ORM3), Office of Ocean and
Coastal Resource Management, NOS,
NOAA, 1305 East-West Highway, Silver
Spring, Maryland, 20910, phone (301)
713-3155, x188, e-mail
john.king@noaa.gov.

Federal Domestic Assistance Catalog
11.419 Coastal Zone Management Program
Administration.

Dated: November 6, 2001.
Alan Neuschatz,
Chief Financial Officer/Chief Information
Officer, National Ocean Service, National
Oceanic and Atmospheric Administration.
[FR Doc. 01-28540 Filed 11-13-01; 8:45 am]
BILLING CODE 3510-08-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[Docket No. 000522149-1259-03]
RIN 0648—-ZA87

Dean John A. Knauss Marine Policy
Fellowship, National Sea Grant College
Program

AGENCY: Office of Oceanic and
Atmospheric Research, National
Oceanic and Atmospheric
Administration, Commerce.
ACTION: Notice.

SUMMARY: This notice announces that
applications may be submitted for a
Fellowship program which was initiated
by the National Sea Grant Office
(NSGO), National Oceanic and
Atmospheric Administration (NOAA),
in fulfilling its broad educational
responsibilities, to provide educational
experience in the policies and processes
of the Legislative and Executive
Branches of the Federal Government to
graduate students in marine and
aquatic-related fields. The Fellowship
program accepts applications once a
year on or before May 1 for a one-year
fellowship beginning February 1 of the
following year. All applicants must
submit an application to the local Sea
Grant program in their state. Applicants
from states not served by a Sea Grant
program should obtain further
information by contracting the Knauss
Fellows Program Manager at the NSGO.
DATES: Deadlines vary from program to
program, but applications are generally
due early to mid-April. Contact your
state’s Sea Grant program for specific
deadlines (see list below).

ADDRESSES: Applications should be
addressed to your local Sea Grant
program. Contact the appropriate state’s
Sea Grant program from the list below
to obtain the mailing address, or the
address may be obtained on the Web
site http://www.nsgo.seagrant.org/
SGDirectors.html.

FOR FURTHER INFORMATION CONTACT: Ms.
Nikola Garber, Knauss Fellows Program
Manager, National Sea Grant College
Program, R/SG, NOAA 1315 East-West
Highway, Silver Spring, MD 20910, Tel.
(301) 713-2431 ext. 124; e-mail:
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nikola.garber@noaa.gov. Also call your
nearest Sea Grant program or visit the
Web site http://www.nsgo.seagrant.org/
Knauss.html.

Sea Grant Programs

Alabama, Mississippi-Alabama Sea
Grant Consortium (228) 875-9368

Alaska, University of Alaska (907) 474—
7086

California, University of California, San
[Heg0(858)534—4440

California, University of Southern
California (213) 821-1335

Connecticut, University of Connecticut
(860) 405—9128

Delaware, University of Delaware (302)
831-2841

Florida, University of Florida (352) 392—
5870

Georgia, University of Georgia (706)
542-5954

Hawaii, University of Hawaii (808) 956—
7031

Nlinois, Purdue University (765) 494—
3593

Indiana, Purdue University (765) 494—
3593

Louisiana, Louisiana Sea Grant (225)
388—-6710

Maine, University of Maine (207) 581—
1435

Maryland, University of Maryland (301)
405-6371

Massachusetts, Massachusetts Institute
of Technology (617) 253-7131

Massachusetts, Woods Hole
Oceanographic Institution (508) 289—
2557

Michigan, University of Michigan (734)
615—4084

Minnesota, University of Minnesota
(218) 7268710

Mississippi, Mississippi-Alabama Sea
Grant Consortium (228) 875-9368

New Hampshire, University of New
Hampshire (603) 862—0122

New Jersey, New Jersey Marine Science
Consortium (732) 872—1300 Ext. 21

New York, New York Sea Grant
Institute, SUNY (631) 632—6905

North Carolina, North Carolina State
University (919) 515—-2454

Ohio, Ohio State University, (614) 292—
8949

Oregon, Oregon State University (541)
737-2714

Puerto Rico, University of Puerto Rico
(787) 832—-3585

Rhode Island, University of Rhode
Island (401) 874—-6800

South Carolina, South Carolina Sea
Grant Consortium (843) 727—-2078

Texas, Texas A&M University (979)
845—-3854

Virginia, Virginia Graduate Marine
Science Consortium (804) 924-5965

Washington, University of Washington
(206) 543—-6600

Wisconsin, University of Wisconsin-
Madison (608) 262—-0905
SUPPLEMENTARY INFORMATION: Dean John
A. Knauss Marine Policy Fellowship,
National Sea Grant College Program
Purpose of the Fellowship Program In
1979, the National Sea Grant Office
(NSGO), NOAA, in fulfilling its broad
educational responsibilities, initiated a
program to provide a unique
educational experience in the policies
and processes of the Legislative and
Executive Branches of the Federal
Government to graduate students who
have an interest in ocean, coastal and
Great Lakes resources and in the
national policy decisions affecting these
resources. The U.S. Congress recognized
the value of this program and in 1987,
Public Law 100-220 stipulated the Sea
Grant Federal Fellows Program was to
be a formal part of the National Sea
Grant College Program Act. The
recipients are designated Dean John A.
Knauss Marine Policy Fellows pursuant
to 33 U.S.C. 1127(b). The National Sea
Grant program is listed in the Catalog of
Federal Domestic Assistance under
number 11.417: Sea Grant Support.

Announcement

Fellows program announcements are
sent annually to all participating Sea
Grant institutions and campuses by the
local Sea Grant program upon receipt of
notice from the NSGO.

Eligibility

Any student who, on May 1, 2002, is
in a graduate or professional program in
a marine or aquatic-related field at a
United States accredited institution of
higher education may apply to the
NSGO through their local Sea Grant
program.

How To Apply

Interested students should discuss
this fellowship with their local Sea
Grant Program Director. Applicants
from states not served by a Sea Grant
program should contact the Knauss
Fellows Program Manager at the NSGO;
subsequently, the applicant will be
referred to the appropriate Sea Grant
program. Applications must be
submitted with signature to the local
Sea Grant program by the deadline set
in the announcement (usually early to
mid-April). Each Sea Grant program
may select and forward to the NSGO no
more than five (5) applicants based on
criteria used by the NSGO in the
national competition.

Selected applications (one original
and two copies) are to be received in the
NSGO from the sponsoring Sea Grant
program, no later than 5 p.m. EDT on
May 1, 2002. The competitive selection

process and subsequent notification to
the Sea Grant programs will be
completed by June 14, 2002.

Stipend and Expenses

The local Sea Grant program receives
and administers the overall grant of
$38,000 per student on behalf of each
Fellow selected from their program. Of
this grant, the local Sea Grant program
provides $32,000 to each Fellow for
stipend and living expenses (per diem).
The additional $6,000 will be used to
cover mandatory health insurance for
the Fellow and moving expenses. In
addition, any remaining funds shall be
used during the Fellowship year, first to
satisfy academic degree-related travel,
and second for Fellowship-related
travel. Indirect costs are not allowable
for either the Fellowships or for any
costs associated with the Fellowships,
including placement week [15 CFR
917.11(e), National Sea Grant Program
Funding Regulations]. No matching
funds are required. During the
Fellowship (February 1, 2003-January
31, 2004), the host may provide
supplemental funds for work-related
travel by the Fellow.

Application

An application must include:

(1) Personal and academic curriculum
vitae (not to exceed two pages using 12
pt. font).

(2) A personal education and career
goal statement emphasizing the
applicant’s abilities and the applicant’s
expectations from the experience in the
way of career development (1000 words
or less). Placement preference in the
Legislative or Executive Branches of the
Government may be stated; this
preference will be honored to the extent
possible.

(3) Two letters of recommendation,
including one from the student’s major
professor; if no major professor exists,
the faculty person academically
knowing the applicant best may be
substituted.

(4) A letter of endorsement from the
sponsoring Sea Grant Program Director.

(5) Official copy of all undergraduate
and graduate student transcripts.

Applications that are bound or
contain staples will not be accepted.
However, paperclips are acceptable.

All applicants will be evaluated solely
on their application package according
to the criteria listed below. Therefore,
letters of endorsement from members of
Congress, friends, relatives and others
will not be accepted. Absolutely no
prior contacts/arrangements are to be
made with possible host offices.
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Selection Criteria

The selection criteria will include:

(1) Quality of the applicant’s personal
education and career goal statement.

(2) Endorsement/content of the letter
from the applicant’s Sea Grant Program
Director, the applicant’s major professor
and second letter of recommendation.

(3) Strength of academic performance
and diversity of educational background
including extracurricular activities,
awards and honors (from the curriculum
vitae and transcripts).

(4) Experience in marine or aquatic-
related fields, oral and written
communication skills, and interpersonal
abilities. The four evaluation criteria
will be given equal weight.

Selection

Applicants will be individually
reviewed and ranked, according to the
criteria outlined above, by a panel
appointed by the Director of the NSGO
with input from the Sea Grant
Association and the National Sea Grant
Review Panel. The panel will include
representation from the Sea Grant
Association and the current, and
possibly past, class of Fellows. Once the
entire class is selected, based on the
criteria listed, the Knauss Program
Manager will then place the selected
applicants into either the legislative or
executive group based upon the
applicant’s stated preference and/or
judgment of the panel based upon
material submitted. Academic
discipline and geographic
representation may be considered by the
National Sea Grant Office to provide
overall balance. The number of fellows
assigned to the Congress will be limited
to 10.

Federal Policies and Procedures

Fellows receive funds directly from
their sponsoring Sea Grant program and
are considered to be subrecipients of
Federal assistance. Hence, the
Department of Commerce Pre-Award
Notification Requirements for Grants
and Cooperative Agreements contained
in the Federal Register notice of
October 1, 2000 (66 FR 49917), are
applicable to this solicitation.

Minority Serving Institutions Statement

Pursuant to Executive Orders 12876,
12900, and 13021, DOC/NOAA is
strongly committed to broadening the
participation of Historically Black
Colleges and Universities (HBCU),
Hispanic Serving Institutions (HSI), and
Tribal Colleges and Universities (TCU)
in its educational and research
programs. The DOC/NOAA vision,
mission, and goals are to achieve full
participation by Minority Serving

Institutions (MSI) in order to advance
the development of human potential, to
strengthen the Nation’s capacity to
provide high-quality education, and to
increase opportunities for MSIs to
participate in and benefit from Federal
Financial Assistance programs. DOC/
NOAA encourages applicants from MSI
to participate. Institutions eligible to be
considered HBCU/MSIs are listed at the
following Internet Website: http://
www.ed.gov/offices/OCR/
minorityinst.html.

Classification

Prior notice and an opportunity for
public comment are not required by the
Administration Procedure Act or any
other law for this notice concerning
grants, benefits, and contracts according
to 5 U.S.C. 553(a)(2). Therefore, a
regulatory flexibility analysis is not
required for purposes of the Regulatory
Flexibility Act.

This action has been determined to be
not significant for purposes of E.O.
12866.

This document contains collection-of-
information requirements subject to the
Paperwork Reduction Act. Application
requirements have been approved by
OMB under Control Number 0648-0362.
Public reporting burden for an
application is estimated to average 2
hours per response, including the time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Send comments
regarding this burden estimate or any
other aspect of this collection of
information, including suggestions for
reducing this burden, to Ms. Nikola
Garber (see FOR FURTHER INFORMATION
CONTACT above). The use off SF-LLL has
been separately approved by OMB
under Control Number 0348-0046.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the Paperwork
Reduction Act, unless that collection of
information displays a currently valid
OMB Control Number.

Dated: October 7, 2001.
David L. Evans,

Assistant Administrator, Office of Oceanic
and Atmospheric Research.

[FR Doc. 01-28421 Filed 11-13-01; 8:45 am]
BILLING CODE 3510-KA-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 110101A]

Marine Mammals; File No. 1013-1648

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of application.

SUMMARY: Notice is hereby given that Dr.
Patricia E. Mascarelli, Carribean Center
for Marine Studies, P.O. Box 3197,
Lajas, PR 00667, has applied in due
form for a permit to take humpback
whales (Megaptera novaeangliae) for
purposes of scientific research.

DATES: Written or telefaxed comments
must be received on or before December
14, 2001.

ADDRESSES: The application and related
documents are available for review
upon written request or by appointment
in the following office(s):

Permits and Documentation Division,
Office of Protected Resources, NMFS,
1315 East-West Highway, Room 13705,
Silver Spring, MD 20910; phone (301)
713-2289; fax (301) 713—-0376; and

Southeast Region, NMFS, 9721
Executive Center Drive North, St.
Petersburg, FL 33702—2432; phone (727)
570-5301; fax (727) 570-5320.

FOR FURTHER INFORMATION CONTACT:
Tammy Adams or Ruth Johnson, (301)
713-2289.

SUPPLEMENTARY INFORMATION: The
subject permit is requested under the
authority of the Marine Mammal
Protection Act of 1972, as amended
(MMPA; 16 U.S.C. 1361 et seq.), the
Regulations Governing the Taking and
Importing of Marine Mammals (50 CFR
part 216), the Endangered Species Act of
1973, as amended (ESA; 16 U.S.C. 1531
et seq.), and the regulations governing
the taking, importing, and exporting of
endangered and threatened species (50
CFR 222-226).

The applicant proposes to harass
humpback whales in Puerto Rican
waters for purposes of photo-
identification, passive acoustic
recordings, and behavioral observations.
Sloughed skin samples will also be
collected for genetic analyses. The
purpose of the study is to collect data
on population abundance, distribution,
and habitat use for management
purposes. Spinner dolphins (Stenella
longirostris) and bottlenose dolphins
(Tursiops truncatus) may be
incidentally harassed during the
research.
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In compliance with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), an initial
determination has been made that the
activity proposed is categorically
excluded from the requirement to
prepare an environmental assessment or
environmental impact statement.

Written comments or requests for a
public hearing on this application
should be mailed to the Chief, Permits
and Documentation Division, F/PR1,
Office of Protected Resources, NMFS,
1315 East-West Highway, Room 13705,
Silver Spring, MD 20910. Those
individuals requesting a hearing should
set forth the specific reasons why a
hearing on this particular request would
be appropriate.

Comments may also be submitted by
facsimile at (301) 713—-0376, provided
the facsimile is confirmed by hard copy
submitted by mail and postmarked no
later than the closing date of the
comment period. Please note that
comments will not be accepted by e-
mail or by other electronic media.

Concurrent with the publication of
this notice in the Federal Register,
NMFS is forwarding copies of this
application to the Marine Mammal
Commission and its Committee of
Scientific Advisors.

Dated: November 7, 2001.
Ann D. Terbush,
Chief, Permits and Documentation Division,
Office of Protected Resources, National
Marine Fisheries Service.
[FR Doc. 01-28541 Filed 11-13-01; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 110501C]

Marine Mammals; File Nos. 482-1653
and 1018-1655.

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of applications for
scientific research permits.

SUMMARY: Notice is hereby given of the
following actions regarding permits for
takes of marine mammal species for the
purposes of scientific research: NMFS
has received scientific research permit
applications from: James Gilbert, Ph.D.,
University of Maine, Department of
Wildlife Ecology, 210 Nutting Hall,
Orono, ME 04469 (File No. 482—1653);
and Luciana Moller, Ph.D., Department
of Ecology and Evolutionary Biology,

Yale University, New Haven, CT 06520
(File No. 1018-1655).

DATES: Written or telefaxed comments
on new applications must be received
on or before December 14, 2001.
ADDRESSES: Written comments on any of
the applications should be sent to the
appropriate office as indicated below.
Comments may also be sent via fax to
the number indicated for the
applications. Comments will not be
accepted if submitted via e-mail or the
internet. The applications and related
documents are available for review
upon written request or by appointment
in the following office:

Northeast Region, NMFS, One
Blackburn Drive, Gloucester, MA
01930-2298; phone (978) 281-9200; fax
(978) 281-9371.

Documents may also be reviewed by
appointment in the Permits and
Documentation Division, Office of
Protected Resources, NMFS, 1315 East-
West Highway, Room 13705, Silver
Spring, MD 20910; phone (301) 713—
2289; fax (301) 713—-0376.

Written comments or requests for a
public hearing on this application
should be mailed to the Chief, Permits
and Documentation Division, F/PR1,
Office of Protected Resources, NMFS,
1315 East-West Highway, Room 13705,
Silver Spring, MD 20910. Those
individuals requesting a hearing should
set forth the specific reasons why a
hearing on this particular request would
be appropriate.

FOR FURTHER INFORMATION CONTACT: For
Application File No. 482—-1653: Amy
Sloan or Ruth Johnson, (301) 713-2289.

For Application File No. 1018-1655:
Amy Sloan or Lynne Barre, (301) 713—
2289.

SUPPLEMENTARY INFORMATION: The
subject permits are requested under the
authority of the Marine Mammal
Protection Act of 1972, as amended
(MMPA; 16 U.S.C. 1361 et seq.), and the
Regulations Governing the Taking and
Importing of Marine Mammals (50 CFR
part 216).

Application File No. 482-1653: Dr.
Gilbert proposes to document the extent
of harbor seal (Phoca vitulina)
predations on the Atlantic salmon
aquaculture industry’s pen sites and to
understand the pattern of attacks and
the behavior of seals near pen sites.
From this information, non-lethal
approaches to deterring seals will be
determined. The specific research
objectives are (1) to document the
frequency, pattern, and extent of seal
depredations at Atlantic salmon
aquaculture farms; (2) to determine if
this frequency, pattern, and extent is
related to the number of seals at nearby

haulout sites throughout the year; and
(3) to determine if repeated
depredations at a site are the result of
the same seal or different seals. To
accomplish this research, seals will be
captured, marked, sexed, measured,
blood sampled, radio-tagged, and
monitored via aerial surveys. Blood
samples from adult females will be used
for pregnancy testing. Patterns of
visitation to the pen sites, including age
and sex class, will be determined.

Application File No. 1018-1655: Dr.
Moller proposes to import biopsy
samples taken from bottlenose d